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\ A 7 E will now proceed to 8 of the 


particular kinds of Agreements 
which, occur moſt uſually in Chancery. 
And, iſt, Of a depoſitum or truſt, to 


which this Court owes its original (a), 
and 


(a) The truſt here intended, as it was the origin ſo it 
is alſo the peculiar object of equitable juriſdiction, 
There are, however, other truſts, which are, and al- 
ways have been, cognizable in courts of law, as de- 
poſits, and all 'manner of bailments, and eſpecially 

Vor. II. e | that 
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and which, if well conſidered, will ſtill 
be found to make the principal buſineſs 

for whoever has the poſſeſſion of 
goods or lands, either hath the abſolute 


property 


that implied truſt to account for money received to an- 
other's uſe. See 3 Bla. Com. 432, and Sir Wm. 
Jones's admirable Eſſay on the Law of Bailments. 
With reſpett to thoſe truſts which are excluſively cog- 
nizable in our courts of equity, they are in their nature 
very ſimilar to the fidei commiſſa of the civil law; and 
indeed the invention ſeems to have been borrowed — | 
© them; and as the juriſdiction of the prætor was created 
for the purpoſe of protecting property fidei commiſſum, 
fo were courts of equity erected, or at leaſt their juriſ- 
diction extended, for the purpoſe of protecting and en- 
forcing the execution of truſts. The hiſtory of the 


n 


prætorian inſtitution is thus deſcribed by Juſtinian : : Mt 

** Sciendum eſt omnia fidei commiſſa, primis tempo-  c 
Y ribus, infirma ſuiſſe; quia nemo invitus cagebatur e. 
| | præſtare id de quo rogatus erat: Quibus enim non po- ta 
| terant hæreditatem vel legata relinquere, fi relinque- fe 
| bant, fidei eommittebant eorum, qui capere ex teſ- Im 
3 tamento poterant, hæreditatem, et ideo fidei commiſſa N 
| 


appellata ſunt: quia nullo vineulo juris, ſed tantum 
pudore eorum qui rogabantur, continebantur. Poſtea 
divus Auguſtus primus ſemel iterumque, gratia per- 
ſonarum motus, vel quia per ipſtus ſalutem rogatus 
quis diceretur, aut ob infiguem quorundam perfidiam, 
juſſit conſulibus auctorĩtatem ſuam interponere: quod 
quia juſtum videbatur et populare erat, paulatim con- 
verſum eſt in aſſiduam juriſdictionem: tantuſque eo- 
rum favor 1 eſt, ut paulatim etiam pretor pro- 
f : | prius 
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property or eſtate in them, by a ſuffici- 
ent title, or, ſo far as this is wanting, is 
conſidered as a truſtee for the true owner. 
And no man can be deprived of his eſtate 

| and 


prius crearetur, qui de fidei eommiſſis jus diceret, quem 
fidei commiſſarium appellabant. Inſt. lib. 2. ti. 2g. 
Duplex olim uſus fidei commiſſorum fuit unus in mo- 
rientibus in peregrinatione, ubi ſæpe eveniebat, ut teſ- 
tamentum facere non poſſent propter penuriam teſ- 
tium civium Romanorum, quæ res etiam uſum codicil- 
XZ lorum invexit, alter in gratificandis incapacibus, cum 
2 ſcilicet hzres clam fidem, ut incapaci reſtitueret, Vin- 
23 nius 489.” Whether a gift or legacy upon truſt or in 
confidence, that the donee or legatee would hand it 
over to a perſon by law incapable of taking, is very 
particularly conſidered by Pothier (Traite des Dona- 
tions, partie 1. chap. 2. art. 3.), and denied to be in 
conſcience an effective and binding truſt, Yet to ſuch 
cauſe, namely, the incapacity of eccleſiaſtical bodies to 
take in mortmain, and the want of legal means to en- 
force the execution of a truſt created for their benefit, 
may be referred the origin of our equitable ſyſtem. 
2 Gilbert's Lex Pretoria, 259. 260: and though the 
original purpoſe of this invention of uſes or truſts was 
diſappointed, by the 15 Richard 2. c. 5. deelaring all 
g uſes ſubject to and within the ſtatutes of mortmain, 
and forfeitable like the lands themlelves ; “ yet the idea 
having been once introduced, however fraudulently, 
Dt afterwards continued to be often innocently, and 
ſometimes very laudably, applied to a number of civil 
purpoſes, particularly as it removed che reſtraint of 
alienations by will, and permitted the owner of lands, 
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(1) Buller's 


NI. Pri. 131. 


A TREATISE OF EQUITY. Book II. 


and property, but with his conſent, or by 


order of law; as by ſome contract or 


conveyance, or by a forfeiture for ſome 


crime, or want of claim in due time, or 


for ſome other default or negligence in 
him ; and therefore if a man pays money 


upon a miſtake, it not being intended 


as a gift, the receiver ſhall take it only in 
truſt for him that paid it (1); and he 
may recover it back again even at law (5). 


But 


in his lifetime, to make various deſignations of their 
profits, as prudence or juſtice, or family convenience, 
might from time to time require, till at length, during 


our long wars in France, and the ſubſequent civil 


commotions between the: Houſes of York and Lan- 
calter, uſes grew almoſt univerſal, through the defire 
that men had, when their lives were continually in 
hazard, of providing for their children, and of ſecuring 


their eſtates from forfeitures, when each of the con- 


tending parties, as they became uppermoſt, alternately 


ittainted the other: Wh :erefore; . about the reign of 
Edward 4th, (before whoſe time, Lord Bacon remarks, * 


there are not ſix cales to be found relating to the 


doctrine of uſes), the courts of equity began to reduce | 


them to ſomething of a regular ſyſtem.” 2 Bla. | 
Com. 329. Lex Pratoria 259. 260. ; but ſee Brent's | 
7 


Caſe, 2 Leon. 14, in which the origin of uſes is referred 
to a much earlier period. 


(5) The receiving of money, which eonſiſtently wh 1 | 
conſcience cannot be -retained, is in equity ſufficient 


to 


- 
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But if the payment were upon an illegal 
contract, the law will not encourage ſuch 
engagements ſo far, as to help him again 
to his money; though if it were unlawful 
only on the part of the receiver, it might 


to raiſe a truſt in favour of the party from whom, or 
on whoſe account, it was received ; but in applying 
this rule to payments by miſtake, it is material to diſ- 
tinguiſh miſtakes which proceed from ignorance of 
the law, from thole miſtakes which are founded on 
the miſapprehenſion of ſome fact. With reſpect to 
miſtakes proceeding from ignorance of law, it is by 
no means true, that they are univerſally relievable in 
equity, or in an equitable action at law, as when a 
man, not knowing that he was diſcharged from a debt 
by the ſtatute of limitations, pays the debt; or being 
bound in honour and conſcience to any particular pay- 
ment, makes ſuch payment; for, in all caſes in which 
money is to be recovered back, merely upon principles of 
XZ <quity, the governing queſtion is, whether the defend- 
ant can with a ſafe conſcience, retain what he has 
received ? . Farmer v. Arundel, 2 Bla. Rep. 824. Moſes 
vi. Macferlan, 2 Burr. 1012. Munt v. Stokes, 4 Term 
Rep. 561. See alſo Nichols v. Leeſon, 3 Atk. 573. 
Atwood v. Lamprey, M. 1719, ſtated in a note 3P. 
Will. 127: but if money which there was no ground 
to claim in conſcience be paid on a miſtake of fact, 
it may be recovered back. 2 Burr. 1010. Bize v. Dick- 
© ſon, 1 Term Rep. 285, except where it is paid into 


court, in which caſe it cannot. Malcolm v. Fullarton, 


4 2 Term Rep. 648. See B. 1. c. 2. f. 7. 
We 
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be otherwiſe (c). And the ſame rules may 
be applied to all other engagements. 


(c) The principal diſtinction in the civil law upon 
this point, appears, as already obſerved, B. 1, c. 4. $ 4» 
note (y), to have depended upon the turpitude of the 
contract involving both, or affecting only one of the 
parties, ubi et dantis, et accipientis turpitudo verfatur, 
non poſſe repeti dicimus; quotiens autem ſolius aceipi- 

entis turpitudo verſatur, repeti poſſe. The law of Eng- 
land al ſo appears formerly to have conſidered all perſons, 
in any manner connected with an illegal contra, ex- 
eluded from relief, in reſpect of what he might have 
paid under it ; but as obſerved by Lord C. ThurloW 
in Neville v. Wilkinſon, 1 Bro. Rep. 547, this rule 
(See Tomkins v. Barnett, 1 Salk. 22.) has been broken 
1 in upon by many decifions. See Wilkinſon v. Kitehen, 
1 Ld. Raymond. 89. And our courts, in the ap- 
plication of it, have even gone ſo far as to diſcriminate 
the different degrees of guilt; and on the ground of Y 
ſuch diſcrimination, have held, that money paid for 
inſuring lottery tickets may be recovered back from 
the inſurer, Jacques v. Golightly, 2 Bla. Rep. 1073. 
Jacques v. Withy, 1 Bla. T. Rep. 63. But that pay- ? 
ments by the inſurer in purſuance of his engagement 
cannot be recovered back, Browning v. Morris, Cowp, Þ? 
790. Yet in both caſes, the whole of the tranſaction is 
declared illegal, and prohibited by ſtatute. So in the 


þ F290 


1 caſe of an uſurious loan, it is now ſettled, that the 1 
lender may recover back, either in equity, or at law, 
i: the excels of intereſt; for he cannot be confidered to 


! be in pari delidto, Boſanquet v. Daſhwood, Forreſt 8. 
| | See alſo Smith v. Bromley, Dougl. 670. Jones v. Bar- 
| : clay, Dougl. 669. In what caſes equity will decree 8 
| an account of money received in reſpect of illegal | 
it tranſactions, ſee Watts v. Brookes, 9g Vez. Jun. N 
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Y SECTION UL. 
New an uſe is a truſt (4), or confi- 
4 dence, which is not iſſuing out of 
he the land, but as a thing collateral, an- 
he nexed in privity to the eſtate, and to the 
wy perſon concerning the land, viz. that 
i- di 
* | ceſtuique uſe ſhould take the profits, and 
ns; | that the terre-tenant ſhould make eſtates 
ex- according to his direction, and plead ſuch 
_ pleas as he ſhould ſupply him with, at 
Shs the coſts and expence of the ceſtuique 
cen | uſe: ſo that the ceſtuique uſe had nei- 
en, ther jus in re nor ad rem, 1. e. neither a 
ap- : | 
ate | (4) Though an uſe be properly defined to have been 
| of | a truſt, yet it may be material to obſerve, that even 
for 4 before the ſtatute of uſes, there was a clear and eſta- 
om bliſhed diſtinction between uſes and truſts, uſes being 
73. of a permanent and general nature, and truſts being of 
ay- | a ſpecial and tranſitory nature, the one being alien- 
ent able, the other not: and the one not being capable of 
Wp. being limited on a term, which the other might. This 
n is diſtinction is noticed by Lord Bacon, Readings on 
the Uſes, and Chief Baron Gilbert: but is much more 
the particularly purſued and illuſtrated by Mr. San- 
aw, ders, in his Eſſay on the Nature and Laws of Uſes 
d to and Truſts, to which work I beg to refer the Reader, 
38. who may wiſh for an accurate and hiſtorical detail ol 
Zar- the origin of uſes and truſts. 
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I = | : 
| j right in poſſeſſion, nor in action, but only 
L a confidence and truſt which the com- 
þ mon law, though it took notice of, would 
b not protect, nor give him any remedy 
j | for it; but his remedy was only by ſub- 
4 (% Chudleigh's pœna in Chancery (1) (e). And if the 
4 Caſe, 1 Rep. . 
121, feoffees would not perform the order of 
Co. Litt. 
274. b Chancery, then their perſons were to be 
Caſe, Flor. impriſoned 
346. b. 1 | 
See Lord 


Bacen's Readings on the sta. of Uſes, 30g. Gilbert's Law of Uſes and Truſts. Sander's Law 
of Ules and Truſts. Shepherd's Touchttone, 502. Pr. and Student, Dia. 2. c. 7. 5 
Caſe, 2 Leon. * | 


(e) It is certainly true, that uſes were not protected 
by courts of common law ; the uſe being at law con- 
ſidered as repugnant to the linitstion to the feoffees, 

and therefore not entitled to prevail (Gilbert's law of 
Uſes and Truſts, p. 2.) ; but though they were not 
allowed to operate at law, they appear to have been 
particularly protedted 1 in equity, and to have been al- 
| Jowed to receive all thoſe various modifications, of 
which the legal eſtate itſelf was capable. Thus an uſe }| 
was held to be deſcendible, according to the rules of | 
common law, 2 Rolls Ab. 780, Gilb. Uſes 16, ; or | 
alienable or deviſeable, Gilb. Uſes 26, 37. But, in ſuch 
caſes, the heir taking by deſcent, or alienee by grant, 
or the deviſee by will, was in the ſame precarious fitu- 
ation with reſpect to the feoffees to uſes, as was the 
original ceſtuique uſe; for as to the poſſeſſion of the 
land he could not obtain it at law, nor even enter upon 
| it, without the permiſſion of the feoffees, but as a 
if treſpaſſer, 1 Rep. 132. And, as the feoffees had the 
legal eſtate, they might at any time diſappoint the 
4 | | claim 
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impriſoned for the breach of the confi- 


dence, till they did perform it (2). For 
Chancery will not ſuffer a right in con- 
ſcience to be without a remedy (g) ; and 
the firſt feoffment ſhall not come in ex- 
amination, - but only whether in con- 
ſcience the remedy ought not to be per- 
ſormed. 


claim of even a bona fide purchaſer of the uſe, by con- 


E | veying the land for valuable confiderations to perſons, 


without notice of the uſe to which the land was ſub- 


| ject; in which caſe the alienee would be entitled to 
hold the land diſcharged of the uſe. To check this 
abuſe of confidence, the legiſlature, at length, inter- 


fered, and by 1 Rie. g. c. 1, empowered the ceſtuique 
uſe to enter and. make a feoffment; but, as the provi- 


ſions of the ſtatute did not declare the alienation by 


the feoffees void, they ſtill had the power to alien until 


| the ceſtuique uſe had made ſuch diſpoſition of the land 
as the ſtatute empowered him to make; ſo that a ſta- 


tute intended principally to prote& the bona fide pur- 
chaſer, became by its abuſe an additional means to 
defraud him ; for both the feoffee and the ceſtuique 
uſe having the legal right to alien, they, by ſeveral and 


different teoffments, entangled in diſpute and difficuliy 


the different chm: derived under them. 


(2) See r, 
note, Harg. 
Law Tracts, 


349. 

Jones v. Morly, 
1 Ld. Raym. 
291. 

(3) Francis's 
Maxims, 

Max. 6. 


- 


10 


(1) L Bacon's 
Uſe of tne Law, 


15 * : 
2 Ba. Com. 
831 


(2) Sander's 
Uſes, 110. 


SGilb. Uſes, 37. 


(3) Gilb. Ulcs, 
38. 

Hard. 466. 
467, 492, 495* 
Burgeſs v. 
Wheate, 1 Bla, 
Rep. 123. 
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SEC TION III. 


B theſe uſes proving a great griev- 


ance to the kingdom (1), and there- 
fore eſteemed odious in the law, they 
being founded uſually in fraud, to evade 
the ſtatutes of mortmain, or to prevent 
forfeitures, or the wardſhip of the heir, 
or juſt debts, and the like; for they were 
accounted in law neither chattel nor 
hereditament, and were no aſſets to the 
executor or heir (2), neither could they 
be forfeited (3). The ſtatute of 27 H. 8. 
cap. 10. (J), to prevent theſe inconveni- 
ences, hath ſince executed the poſſeſſion 
| to 


(f) Lord Bacon, who appears to have given a more 
than ordinary degree of attention to the doctrine of 
uſes, obſerves, that, by this courſe of putting lands 
into uſe, there were many inconveniences, as the prac- 
tice which originated in a reaſonable cauſe, (viz. to 
give men power and liberty to diſpoſe of their own), 
was turned to deceive many of their juſt and reaſon- 
able rights ; as, namely, a man that had cauſe to ſue 
for his land, knew not againſt whom to bring his ac 
tion, nor who was owner of it. The wife was de- 


frauded of her thirds, the huſband of being tenant by 


curteſy, the lord of his wardſhip, relief, heriot, and 
eſcheat; the creditor of his extent for debt, the poor 
tenant of his leaſe; for the rights and duties were 

| given 
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to the uſe, ſo that ſuch uſes have now 
the ſame qualities, as eſtates at common 


law, and a rent may be reſerved out of 


them (4). And there ſhall be a tenancy 
by the curteſy of ſuch an eſtate veſted, 
and it ſhall be aſſets (5); for the uſe and 
poſſeſſion paſs by virtue of the ſtatute 
both together in one inſtant, tanquam 
uno 


given by law from him FO was owner of the land, and 
none other, which was now the feoffee, of truſt, and ſo 
the old owner, which we call the feoffor, ſhould take 
the profits, and leave the power to diſpoſe of the land 
at his diſcretion to the feoffee.“ Uſe of the Law, 153. 
To remedy theſe inconveniences, various ſtatutes 
were provided. By 1 H. 6, and 4 H. 8, it was en- 
acted, that actions for the land may be brought againſt 
the perſon taking the profits, who was the 3 
uſe; by 1 Rich. g, leaſes and eſtates made by ceſtui- 
que uſe are made good; by 4. H. 7, the heir of ceſtui- 
que uſe is to be in ward; by 10 H. 8, the lord is de- 
clared to have relief upon the death of any ceſtuique 


(4) 27 H. 8. 
e. 10. 8 5. 


(5) Caſtle v. 
Dod, Cro. Jac, 
201. 


uſe ; and by 19 of H. 7. c. 15, the lands of ceſtuique 


ule are declared to be ſubject to his creditors. "Theſe 
legiſlative proviſions were, however, inſufficient to 
ſuppreſs that variety of frauds to which the practice of 
conveyances to uſes had given riſe ; but as they all 
| tended to conſider the ceſtuique uſe as the real owner 
of the eſtate, that idea was, at length, carried into full 
effect by the ſtatute 27.H. 8, uſually called the Sta- 
tute of Uſes, which, after reciting the above men. 
tioned inconveniences, which had grown out of the 


practice 


12 


(6) Lutwick v. 

Mitton, Cro. 
ac. 604- 
ſeham v. Mor- 


rice, Cro. Car. 


110. 
Saffyn's Caſe, 
5 Rep. 124. 
Barker v. 
Keate, 2 Mod. 
2.52. 

2 Vents. 35. 


Co. Litt. 250, 


275˙ 


Mr. Butler's 


Note (2). 
{7) Gilb. Uſes, 
230. 
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uno flatu : and a bargain and ſale of an 
eſtate for years is capable of releaſe by 
this ſtatute, and ſo 1s the conſtant prac- 
tice; which method of conveyance was 
firſt deviſed by Sir Francis Moor (6). 
Yet actual poſſeſſion is not in the ceſtui- 
que uſe by this ſtatute ; neither upon ſuch 
a ſeiſin can he maintain an action for treſ- 


paſs; ſor it is impoſſible an act of parlia- 


ment ſhould give any more than a civil 
ſeiſin (7). And Mr. Noy was of opinion, 
that this conveyance by leaſe and releaſe 


( g) could never be maintained, without 
the 


* 


practice of conveying to uſes, enacts, that when any 


perſon ſhall be ſeized of lands, &c. to the uſe, confi- 


dence, or truſt of any other perſon or body politic, 
the perſon or corporation entitled to the uſe in fee 
ſimple, fee tail, for lite, or for years, or otherwiſe, 
ſhall henceforth ſtand, or be ſeized or poſſeſſed of the 
land, &c. of and in the like cſtates as they have in the - 
uſe, truſt, or confidence; and that the eſtates of the 
erſon ſo ſeized to uſes, ſhall be deemed to be in him 
or them that have the uſe, in ſuch quality, manner, 
form, or condition, as they had betore in the uſe. 


(g) The form of conveyance by leaſe and releaſe 


is originally derived from the common law. It is 


neceſſary, therefore, to diſtinguiſh in what reſpetts it 
operates as a common law conveyance, and in what 


it operates under the ſtatute of uſes. At common 


law, 
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the actual entry of the leſſee, as the an- 
cient courſe was (8): and in the caſe of 
5 | à com- 


law, when the uſual mode of conveyance was by 
feoffment, with livery of ſeiſin, if there was a tenant 
in poſſeſſion, ſo that livery could not be made, the re- 
verſion was granted, and the tenant attorned to the 
reverſioner, as hy this mode the reverſion or remainder 
of an eſtate might be conveyed without hvery, when 
it depended on an eftate previoufly exiſting, it was 


natural to proceed one ſtep further, and to create a a 


particular eſtate, for the expreſs and ſole purpoſe of 
conveying the reverſion, and then by a ſurrender of 
the releaſe either of the particular eſtate to the rever- 


13 


(8) Barker v. 
Keate, 2 Mod. 
2.52. 


fioner, or of the reverſion to the particular tenant, 


the whole fee veſted in the ſurrenderee or releaſee. It 
was afterwards obſerved, that there was no neceſſity 
to grant the reverſion to a ſtranger ; and that if a par- 
_ ticular eſtate was made to the perſon to whom it was 
propoſed to convey the fee, the reverſion might be im- 
mediately releaſed to him; which releaſe operating by, 
way of enlargement, would give the relealee the fee. 
In all theſe caſes, the particular eſtate was only an 
eſtate for years; for, at the common law, the cere- 


mony of ſeiſin is as neceſſary to create an eſtate of 


freehold, as it is to create an eſtate of inheritance ; 


ſtill an actual entry would be neceſſary on the part of 


the particular tenant; for without actual poſſeſſion 
the leſſee is not capable of a releaſe operating by way 
of enlargement. But this neceſlity of entry for the 
purpoſe of obtaining the poſſeſſion was ſuperſeded or 
made unneceſſary by the ſtatute of uſes ; for by that 
ſtatute the poſſeſſion was immediately transferred to 
the ceſtuique uſe ; ſo that a bargainee under that ſta- 

| tute 
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a common law leaſe, this may, Perhaps, 
be true, for the eſtates are not divided 


till then, and ſo no privity ( 9). 


124. b. — 9459. 


tute is as much in poſſeſſion, and as much capable of 


a releaſe before or without entry, as a leſſee is at 


common law after entry. All, therefore, that re- 
mained to be done, to avoid, on the one hand, the ne- 
ceſſity of livery of ſeiſin from the grantor, and to 
avoid, on the other, the neceſſity of an actual entry 
on the part of the grantee, was, that the particular 


eſtate, (which, for the reaſons above mentioned, 


ſhould be an eſtate for years,) ſhould be ſo framed 
as to be a bargain and ſale within the ſtatute. Ori- 
ginally it was made in ſuch a manner, as to be 
both a leaſe at the common law, and a bargain and 
ſale within the ſtatute. But, as it is held, that where 
con veyances may operate both by the common law 
and ſtatute, they ſhall be conſidered to operate by the 
common law, (See Ld. Altham v. E. of Angleſey, 
Gilb. Rep. 17.) it became the practice to inſert among 
the operative words, the words Bargain and Sale : 


in fact it is more accurate to inſert no other operative 
words, and to expreſs that the bargain and ſale, or 


leaſe, is made to the intent and purpoſe, that thereby, 
and by the ſtatute of uſes, the lefſee may be capable of 
a releaſe. The bargain and fale, therefore, or the 
leaſe for a year, as it is generally called, operates, and 
the bargainee is in poſſeſſion by the ſtatute.” Mr. 

Butler's Note, Co. Litt. 275, b. 276, a. See alſo 


Mr. Sanders on: Uſes and Truſts, p. 96, 394, and 
© Shepherd's Touchſtone, ch. 10, where this mode of 


ounveyance is conſidered: 


Ch. I. 5 4. OF USES AND TRUSTS. 


SECTION IV. 


VET , notwithſtanding this ſtatute, 

there are three ways of creating an 
uſe or a truſt, which till remains a crea- 
ture of the court of equity (+), and ſub- 
| Jett, 


(b) The legiſlature, by the ſtatute 27 H. 8. c. 16, 
is thought by Lord Coke (1 Rep. 125.) to have in- 
tended to aboliſh uſes and truſts. But ſee Lord Ba- 
con's Readings on the ſtatute. It ſuch was the inten- 
tion, courts of law, by too ſtrict a conſtruftion of its 
proviſions, defeated it, and rendered it neceſſary for 
courts of equity to retain that juriſdiction, of which 
a more liberal interpretation of the ſtatute by courts 
of law would probably have deprived them; ſo that, 
as Lord Hardwicke obſerves, ** A ſtatute 5 upon 
great conſideration, introduced, in a ſolemn and pomp- 
ous manner, by a ſtrict conſtruction, has had no 
other effect than to add at moſt three words to a con- 


veyance.” Hopkins v. Hopkins (1 Atk. 591.) Courts 


of equity, in the exerciſe of this juriſdiftion, have, 
however, wiſely avoided, in a great degree, thoſe miſ- 
chiefs which made uſes intolerable. They now con- 
fider a truſt eſtate (either when expreſsly declared or 
reſulting by necefſary implication), as equivalent to 
the legal ownerſhip, governed by the ſame rules of 
property, and liable to every charge in equity, 
except dower, (and conſequence, except eſcheat) to 
which the other is ſubject in law: and by a long 
ſeries of uniform determinations for now near a 


deer paſt, with ſome aſſiſtance from the legiſia- 


ture, 
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« (2) Sympſon v. 


Turner, 1 Eq. 
Ca. Ab. 383. 
Marg. 


(2) Dyer, 
8. 
Moor. 614. 
Shepherd's 
Touchſtone, 


306, 507. 
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ject only to their controul and direction 


(1). iſt, Where a man ſeized in fee, raiſes 
a term for years, and limits it in truſt for 


A. &c. for this the ſtatute cannot execute, 
the termor not being ſeized (2). 


And the 
law is the ſame of annuities and perſonal 
chattels; for the ſtatute intended to re- 
mit the common law, and chattels might 
ever (7) paſs by teſtament or parol only. 


And the word (Perſon) excludes all dead 


_ uſes, which are not to bodies living and 


(3) Lad. Bacon's 
Readings on St. 
of Uſes. 3345 


335· 


(4) Dyer, 155 


Chudleigh's 
Caſe, 1 Rep. 
296. b. 

1 Atk. 391. 
See Aſh v. Gal. 
len, Ch. Ca, 


114, 215 


leaſe, will not paſs by parol; but lee g Salk. 312. 


natural (3). adly, Where lands are 
limited to the uſe of A. in truſt, to per- 
mit B. to receive the rents and profits; 


for the ſtatute can only execute the firſt 
uſe. And the common law rejected the 
ſecond uſe as void; but Chancery con- 
ſidered the intent of the conveyance 


(4). gdly, Where lands are limited to 
truſtees to receive, and pay over the 
rents and profits to ſuch and ſuch per- 


ſons; for here the lands muſt remain in 


ture, they have raiſed a new ſyſtem of rational jurif. 


prudence, by which truſts are made to anſwer in ge- 
neral all the beneficial ends of uſes, without their in- 


convenience er frauds, 2 Bla. Com. 337. 


(i) Since the ſtatute of frauds, C. g. real chattels, as a 


them 
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them to anſwer thele purpoſes (5); other- 
wile they would be the truſtees, contrary 
to the expreſs words of the will, or other 


conveyance. 


Jones v. Lord Say & Seale, 1 Eq. 


1 Bro. Ch. Rep. 75. Sylveſter v. Wilſon, 2 Term Rep. 444- 


SECTION YV, 


ND the ſtatute did no more, in exe- 
cuting the 

the ſame plight as he had the uſe (1), than 
equity would have done before: ſo that 


uſes are raiſed by the ſame conveyances 


and agreements, as before the ſtatute (2). 
And, at common law, they being a crea- 
ture of equity, that is, only an equitable 
right or conſcience, and no poſſeſſion, 


are guided entirely by the rules of equity 


(3), and not ſubject to the rules of com- 
mon law (4), though in a deed. For 
the operation of the ſtatute is, by bring- 


ing 


( By the operation of the ſtatute, ſuch uſes as are 
within it become legal eftates ; but there are ſome 
Vol. II. _ inſtances 


poſſeſſion to the ule in 
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(5) Nevil v. 
anders, 

1 Vern. 41 

Sy mſon 05 Tor- 

ner, 1 Eq. Ca. 
Ab. 38g. 

South v. Allen, 

1 Salk. 228. 


Ca. Ab, 33g: 3 Bro. P. C. 458. Shapland v. Smith, 


(1) Co. Litt. 
22. b. | 


(2) Shepherd's 


Touchſtone, 
507. 

Sanders on 
Ules, 154, 155» 


(3) Ld. Bacon's 
Reading, 324. 
Gilbert's Oles, 
102. 
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(4) Ld. Bacon's 
eadings, 326. 


_ Cale, 1 Rep, 


(5) Chudleigh's 
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ing the poſſeſſion to the uſe, and not 
the uſe to the poſſeſſion (4). So that 
although, after they are executed by 


the ſtatute, uſes ſeem not to differ from 


the poſſeſſion ; yet before they are go- 
verned by equity (5), and the not regard- 
ing this, but ſtriving to conſtrue them by 
the ſtrict rules of common law, was the 


cauſe of many erroneous opinions, both 


before and after the ſtatute. 


inſtances in which, in the conſtruction of uſes, courts 


of law will, in the advancement of the conveni- 


ence of which the modification of eſtates by way 
of uſe has been found productive, depart frem the 
ſtrict rules of the common law. See Gilb. Uſes, 
77. Sanders Uſes, 170. With reſpec to ſuch uſes as 
are not executed by the ſtatute, but remain ſolely 
cognizable in equity, it has been held in ſome caſes, 
that they are not to be conſtrued by the rules of 


law, but are to receive a more liberal conſtruction, 


in favour of the intent ; and, in other caſes, it has been 
determined, that the conſtruction of limitations of truſt. 
eſtates muſt be the fame as the conſt ruction of ſimilar 
limitations of legal eſtates ; and that in the conſtrue- 
tion of both truſt and legal eſtates, the intention is 
equally to be attended to. I have already had occa- 
ſion (See B. 1. c. 6. ſ. 7, 8.) to obſerve upon the 
different deciſions relating to this point, and fhall, 
therefore, confine my preſent obſervations to what I 
conceive to be the reſult of the caſes upon it. That 
in the conſtrutitton of wills or of deeds, without re- 


ference to, and not able to be affected by previous 
articles, 
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articles, the conſtruction of truſt eſtates is the ſame 
as the conſtruction of legal eſtates, provided ſuch truſt 
be not purely executory, in which caſe, I conceive, 
courts of equity have a much wider range for the 
purpoſe of effectuating the intent, than they have in 
the conſtruction of truſts particularly drawn out by 
the author of the ruſt, 
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271. b. 
Gilb. Uſes, 75. 


(2) Gilb. Uſes, | 


82. 
Plowd. 302. 
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CHAP. II. 
Of the Creation of Uſes. 
SECTION I. 


5rd an uſe at common law might 
be created two ways. 1ſt, By the 
intent of the parties upon tranſmutation 
of the poſſeſſion (1). Or, adly, By an 
agreement made upon an effectual conſi- 
deration (a), without tranſmutation of 
poſſeſſion (2). The intent, upon tranſ- 
mutation of the poſſeſſion, might be de- 
clared by writing, or by parol (5). For 


the uſe was there according to the in- 


tent, 


(a) Uſes which paſs by eien of . 
are raiſed by feoffment, fine, or recovery, Gilb. on 
Uſes, p. 75; and alſo by leaſe and releaſe, Lloyd 


v. Spillet, Barnard. 384. Ules raiſed without tranſ- 


mutation of poſlefſion, are raiſed either by way of 
bargain and ſale enrolled, in conſideration of money, 


or by way of covenant, to ſtand ſeiſed in conſideration 
of blood. Gilb. Uſes, 82. 


(5) Whether an uſe could in any caſe be raiſed at 


common law by parol, or even by writing without 


ſeal, ſeems to have been formerly very much doubted, 
Hore V. Dix, Siderf, 26. Dyer, 296. b. Berries v. 
Bowyer, 
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tent, and no matter how that intent was 
manifeſted (g), ſince an uſe is but a truſt, 
which is not like land, for land cannot 
pals without livery; but an ufe one may 


give or deviſe (c) at his e by nude 


parol, 


Bowyer, 2 Show. 158. Chief Baron Gilbert has, 
however, extracted from the different caſes the diſ- 
tinction, which being conſtantly kept in view, will, in 
ſome degree, reconeile their apparent contrariety. 
At common law,” ſays he, an uſe might have 


es V. b 
(3 jon 1 Salk. 


677 
Shower's Parl. 
Ca. 1452 


been raiſed by word upon a conveyance that paſſed 


the poſſeſſion by ſome ſolemn act, as a feoffment; 


but where there was no ſuch a&, there it ſeems a deed 


declaratory of the uſes was neceſſary; for as a feoff- 

ment which paſſed the eftate might be made at 
common law by parol, fo, by the ſame reaſon, might 
the ufes of the eftate be declared by parol ; bat 
where a deed was requifite to the paſſing of the eſtate 
itſelf, it ſeems it was neceſſary for the declaration of 
the uſes: therefore a man could not covenant to 
ſtand ſeiſed to an uſe without a deed, there being no 
ſolemn act.“ Gilb. Uſes, 270, 271, 48—57. Collard 
v. Collard, Poph. 47. Moor, 688. Shep. Touch- 
ſtone, 519. Shortridge v. Lamplugh, 7 Mod- 71. 
I Salk. 678. 


(c) At common law, lands (except by ſpecial cul. 
tom) were not deviſable; but, by the invention of 
uſes, they were before the ſtatute of uſes effectively, 
though not directly, made ſo; for by feoffment to 
fuch uſes as the feoffor ſhould by his laſt will declare, 
| he might arrange and modify the ſucceſſion to the 


profits. 
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(4) Chudleigh's 
Caſe, 1 Rep. 

© 77 
Wright's Te- 
nures, 174. 


(5) Lord Ba- 
con's Uſe of the 
Law. 152. 


(6) Pyvus v. 
Mitford, 
1 Ventr. g72- 


(7) Shepherd's 
Touchftone, 
501. 

Co. Litt. 2g. 
Perkins, $ 533 · 
2 Roll. 
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parol, for a deviſe is as a gift (4). And 


ſo the practice was before the ſtatute of 
wills, to put their lands in uſe, that they 
might paſs without livery (5) ; and the 
limitation of the uſes was to be by him 
who had the eſtate in the land accord- 
ding to his intent (6). For if no intent 
was expreſſed, nor conſideration effec- 
tual implied (4), the uſe aroſe to the 
ſame perſon who gave the eſtate (7), 


and the uſe enſued the ownerſhip of the 
, land, 


Ab. 789. Dyer» 146. b. Gilbs Uſes, 222. 


profits of the land, and equity would enforce the per- 
formance of the truſt, Wright's Tenures, 174 ; and 
ſuch truſt, or uies more ſtrictly ipeaking, might be 


limited by a nuncupative will. Chudleigh's Cafe, h 


1 Rep. 124, 


(d) In Dyer, 146. b. a diſtinction is caken upon 
this point between feoffments of which the uſes were 
not declared, nor confideration effectual implied, be- 
fore the ſtatute of quia emptires terrarum and feoff- 
ments after the ſtatute ; feoffments before the ſtatute 
being held in ſuch caſe to raiſe an ule to the feoffee, 
in reipe of the tenure which might then have ſyb- 
ſiſted between the feoffor and the feoffee; but the ſta. 
tute having taken away ſuch tenure, the feoffment was 
conceived to be wholly wanting of conſideration, and 
therefore ſhould be to the uſe of the feoffor. This 


diſtinction is, however, rejected by Lord Bacon, who 
1s of en, That the intendment of an uſe to the 
£ feoffor, 
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land, without having regard to eſtoppels, 
which are adverſe to truth and equity: 
for the conveyance ſtanding indifferent, 
the Chancery thought it beſt to put the 
proof upon him who took the poſſeſſion, 
and if he failed, would have compelled a 
reconveyance (8). But where there was 
an expreſs conſideration, an uſe limited 


contrary to it was void; as if upon a ſale 


or leaſe with rent reſerved, the uſe were 


feoffor, where the feoffment was made without conſi- 
deration, grew long after, when uſes waxed general ; 
and, for this reaſon, becauſe when feoffments were 
made, it grew doubt ful whether the eſtates were in 
uſe or in purchaſe ; becauſe purchaſes were things no- 


(8) L4. Bacon's 
Reading on St, 
of Uſes, 317. 


torious, and uſes were things ſecret. The Chancellor 


thought it more convenient to put the purchaſer to 
prove his conſideration, than the feoffor, and his heirs, 
to prove the truſt ; and ſo made the intendments to- 
wards the uſe, and put the proof upon the purchaſer.” 
Reading on Stat. of Uſes, 317. It ſeems, however, 
admitted, that if the feoffor declare no uſe, and no 
effectual conſideration be implied, that. the uſe will 
reſult to him: ſo if he do not limit the whole of the 
eſtate, except in the caſe hereafter noticed, the reſidue 
will reſult” But if tenant of a particular eſtate, as 
tenant for life, grant his eſtate by fine, and limit the 
uſe for years, or fora particular time, it ſhall not re- 
turn unto him ; becauſe he who hath the particular 
eſtate by fine, is ſubject to rent and forfeiture, which 
is a ſufficient conſideration, 2 Roll, Ab. 781. Caſtle 
v. Dod, Cro. Jac. 200. | 
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limited to the vendor or leſſor (9): 


otherwiſe of a. conſideration implied: 
as in a deviſe to an ule (10), the uſe 
may be executed (e), if the intent of the 
devilor appear to be ſo. Yet a devite 
imports a conſideration in utfelf, and 
therefore cannot be averred to be to the 
uſe of another than of the deviſee, or 
W 


(e) That in a deviſe to an uſe the uſe may be execu- 


ted, if ſuch appear to have been the intent of the de- 


viſor, ſeems. agreed in all the caſes; but it has been 
much doubted whether the execution of the ufe ought 
to be referred to the operation of the ſtatute of uſes, or 
to the operation of the ſtatute of wills. In Hore v. Dix, 
Sid. 26, it is held, that the uſe is executed by the ſta- 
tute of wills, and not by the ſtatute of uſes; and this 
opinion Mr. Butler, in a very learned note, feems to 
prefer, Co. Litt, 278. But Mr. Powell, in his eſſay 
upon the learning of deviſes, p. 27x, maintains, that 


the better opinion is, chat a deviſe to uſes is executed 


by the ſtatute of uſes, and does with very conſiderable 
force and etfe&t meet the objections urged! againft ſuch 
opinion. Fhe caſes on which he relies as exprefs au- 
thorities, are Broughton v. Langley, 2 Lord Raym. 873. 
Popham v. Bamfield, 1 Vern. 79. But whether the 
effect of the devile to uſes be referable to the one 
ſtatue, or to the other, or to the joint operation 
of both, is at this time a point fo purely ſpeculative, 
that I ihall content | myſelf with 1 7 the Reader 

to 
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for a jointure, outeſs it be expreſſed in 
the will (11). 


to the above note by Mr. Butler, and the reaſoning 
relied on by Mr. Powell. | 


SECTION II. 


N agreement (F)) to raiſe an equity to 
have the land ought to have an ef- 
feftual conſideration ; as money, pains, 
and travel, "Marge; or natural affection. 
For 


2 * Uſes which are to be raiſed by covenant or agree- 
ment muſt be founded on principles of equity'; for the 


ceſtuique uſe can have no right by law; therefore no 


uſe can be raiſed by covenant or agreement, without 
a conſideration; for equity or conſcience will not en- 
torce donum gratuitum, however apparent the intent, 
where it is not ſufficiently paſſed by law, Lord Bacon's 
Readings on Stat. Uſes, g1o. And in this copfiſts 
another diſtinction, between uſes raiſed by covenant 
and uſes raifed by conveyance, which operate by 
tranſmutation of poſſeſſion ; for though, if there be 
no uſe declared, nor conſideration given, the uſe 


will be to the feoffor, &c. yet if there be an uſe 


declared, though there be no conſideration to ſupport 


it, 


(11) Ver- 
pon's Caſe, 


4 Rep. 4. a. 
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For an uſe will not ariſe either by deed 
(g), or deed inrolled, without an actual (5) 
confideration : : 


it, the uſe will be effective, Gilb. Uſes, 222, 223, 42, 


2 Rolls Ab. 791. 1 Ander. 37. pl. 95. Perk. $ 537. 


Calthorpe's Cale, Moore 102. Mildmay's Cale, 
1 Rep. 176. b. Stephens v. Layton, Owen, 40. Sanders' 
Uſes and Truſts, 93, 94. See alſo Lloyd v. Spillet, 
Barnard, 384. 2 Atk. 148. 


(2) This muſt be underſtood of ſuch uſes as do not 
operate by tranſmutation of poſſeſſion, which, as already 
obſerved, require no conſideration, if the uſe be de- 
clared, Garniſh v. Wentworth, Carter, 143. 


(h) Though a conſideration be abſolutely requiſite 
to the. raiſing of an uſe, upon a covenant to ſtand ſeiſed, 
yet no conſideration need be mentioned in the deed : 


but if the ceſtuique uſe ſtand in a relation which affords 


of itſelf a conſideration, an uſe ſhall preſently ariſe 
to him; as if a man covenant to ſtand ſeiſed to the uſe 
of his wife or brother, or any of his kindred, this is 
ſufficient to raiſe an uſe to them, without any mention 
of a particular expreſs conſideration : for the love and 
affection between them is obvious; which being a con- 
ſideration in itſelf ſufficient to raiſe an uſe, the limiting 
of the uſe ſhall be referred to ſuch conſideration. Gilb. 

Uſes, 251, 252. Bedell's Caſe, 7 Rep. 40. And fo 


with reſpect to uſes raiſed by bargain and ſale; for 


though they can only be raiſed for an actual and valuable 
conſideration, yet the conſideration need not neceſſarily 


be expreſſed in the deed, in order to raiſe the uſe ; 


for the bargainee may aver, that money or other valuable 


confideration was given or paid; and if ſhewn, the 


bargain 
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conſideration (1): although a deed, for 
the ſolemnity, imports a conſideration in 
law (2). And there are two ſorts of good 
conſideration ; a conſideration of nature 
and blood, and a valuable conſideration 
(3). But there is this difference between 
them, that money may be given by one, 
in conlideration of all the eſtates ; for it 
being given for them, they are made 
parties to the conſideration (4): but na- 
tural affection will not raiſe an uſe to a 
ſtranger (i) to the conſideration. And 

this 


bargain and ſale ſhall be good. 2 Rolls Ab. 790, pl. g. 
2 Inſt, 672. 


(i) When it is ſtated, that covenants to raiſe an 
uſe muſt be founded on principles of conſcience and 
equity, it might be concluded, that every moral ob- 
ligation would furniſh a ſufficient conſideration to raiſe 
an uſe, ſuch concluſion, however, would not be cor- 
rectly drawn, it having been determined, that affection 
to an illegitimate child is not a ſufficient confideration 
to raiſe an uſe, by way of covenant, to ſtand ſeiſed, 
1 Ander. 75, 79. 2 Rolls Ab. 785. Co, Litt. 123. Harg. 
note (8). Still eſs is the conſideration of friendſhip, 
long acquaintance, or having been ſchoolfell ows, 
2 Rolls Ab. 783, pl. 5, 6. But if a man, in conſide- 
ration of natural love and affection, covenant to ſtand 
ſeiſed to the uſe of his fon for lite, remainder to ſuch 
woman as the ſon {ſhould marry, for life, remainder to 


the 


* 


(1) Gilb. 
Uſes, 217. 

2 Bla. Com. 
330. 
Shepherd's 
Touchſtone, 
510. 

(2) Bacon's 
Reading on 
St. of Uſes. 


Plowd. 308. 
5 1 vol. 

- 1. C. 5 
> 1. n. (a). 
(3) 2 Bla. 
Com. 297» 
Twyne's 


Caſe, 3 Rep. 


3. 
(4) 2 Rolls 
Ab. 784 
pl. 7 
2 laſt. 672. 


(5) Mild- 
may's Caſe, 


1 Rep. 176. b. Chute v. 
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this is the reaſon, that a general power 
(+), in ſuch caſe, to make leaſes, or limit 


uſes, to any body, is void. So that a limi- 


tation afterwards, though to his daughter, 
1s not good: for a good execution will 
not profit, where the conſtitution is de- 
fective. And in a covenant to ſtand 
ſeiſed, where the conſideration is general, 
and the perſon uncertain, no averment 
can be taken (5): but when the perſon 


1 Lev. 30. 2 Roils Ab, 260. Crop v. Fautenditch. Cro. Jac, 
181. Gilb. View 218. 


bon of the ſon on ſuch wife begotten, the eſtate 
limited to the wife 1s well raiſed, though the wife be a 
ſtranger to the conſideration ; for it is for the advance- 
ment of the poſterity of the eder ; for without 
a wife his ſon cannot have poſterity, Bolls v. Sir H. 

Winton, Noy, 122. So a covenant to ſtand ſeiſed to 
the uſe of the wife of the brother of the covenantor is 
good, for the love which he bears to his brother extends 
in his right to his wife, Plowd. go. 


(4) This muſt be underſtood of powers created by 
ſuch conveyances as require an actual and effectual con- 


ſideration to ſupport them. Mildmay's Caſe, 1 Rep. 


176. b. Chief Baron Gilbert, obſerving upon this 
dottrine, doubts whether, if the covenantee had paid 
money he might not have averred it, and ſo made good 
the uſe to his nominee, Gilb. Uſes, 220. See Prince 
and Wife v. Green, cited in Wilmer v. Kendrick, 


4 Ch, Ca. 161. Warwick v. Gerard. 1 Vern. 7. 
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18 certain, ſuch an averment may be taken 


as ſtands with the deed. And ſo where 


the conſideration 15 particular and certain, 


as of brotherly love or advancement of 


his blood ; there the perſon by matter 
ex poſt facto, may be made certain (6). 
And although chere be a conſideration 
expreſſed (v, yet any other may be taken, 
as ſtands with it, and is not repugnant 
(7). And 1t matters not whether the con- 
ſideration be paſt, preſent, or future (8): 
only a conſideration executory will not 


raiſe an uſe, ull it be executed (ö). 
Neither 


1 Rep. 126, 136. Stephens v. Brittedge, Sid. 8g. Woodliff v. Drury, 
139. | 


(I) As 0 what evidence is admiſſible, to extend or 
explain a conſideration expreſſed, ſee 1 vol. b. I. c. g. 
F 11. note (o). 


(en) For to every execution of an uſe by force of the 
ſtatute of uſes, four things, as hereafter more particu- 
larly mentioned, are requiſite, 1, There ought to be 
a perſon ſeiſed; for the words of the att are, any per- 


=Y 


(6) Mild- 
may's Caſe, 
1 Rep. 170. b. 


(7) Bedell's 
Caſe. 7 Co. 
40. 

Dyer, 146. 
2 Rolls Ab. 
790. 

Filmer v. 
Gott. 7 Bro. 
P. C. 70. 
(8) Chud- 
leigh's Caſe, 
Cro. Elia. 


fon ſtand or be ſeiſed, &c. 2dly, There ought to be a 


ceſtuique uſe in ; for the words of the act are, ſtand 
ſeiſed to the uſe of any perſon or perſons, &c. gdly, 
There ought to be an ule in gfe, ſci. in poſſeſſion, re- 
verſion, or remainder. 4thly, The eſtate, out of which 
the uſes riſe, ought to be veſted in the ceſtuique uſe 
for the words are, that the eſtate of ſuch perſon ſeiſed 


to 1855 ule ſhall be es in ceſtuique uſe, &c. So 
that 


2 —— — — — 2 
* oo —— - 
— — 
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(9) Barker 


v. Kate, 


2 Ventr. 5 
Lloyd v. 1 
Spillett, 

2 Atk. 148. 
Barnard, 384. 
Anon 22. 
Vin. Ab. 202, 
. T. 41 
Eliz, B. R, 
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Neither in a valuable conſideration (9) 
1s the quantum regarded in law (n). Nor 
any averment allowed to the heirs, that 
the conſideration expreſſed was falſe, 
or not paid ; for he 1s eſtopped by the 
deed. And upon theſe conſiderations, 
if any agreement be made-by the owner 
of the land, this agreement makes a ſuf- 


* 


that when theſe four requiſites concur, the uſe is execu- 


ted within this ſtatute ; but if any of them fail, it is 


not ; and therefore it is agreed in Delamere's Caſe, 


Plowd. 351, that the ſtatute 27 H. 8, does not execute 


any uſe, but only uſes in e; ſo a right of a preſent 
uſe, or a future or contingent uſe, are excluded until 
they come in ge. Chudleigh's Caſe, 1 Rep. 126. a. 
136. a.; and therefore ſuch future or contingent uſes 
may be deſtroyed by alterations of the eſtate before they 
come in eſſe. Chudleigh's Cale, 1 Rep. 138. a. See 
poſt B. 2. c. 6.4 1. | 


(1) In purchaſes, the queſtion is not whether the con- 
ſideration be adequate, but whether it be valuable; 
for if it be ſuch a conſideration as will without fraud, 
make a man a purchaſer within the ſtatute of Eliza- 
beth, and bring him within the protection of that law, 
he ſhall not be impeached in equity. Baſſet v. Noſ- 
worthy, Finch's Rep. 104. Hobart v. Hobart, 2 Ch. 
Ca. 159. But fee More v. Mayhow, 2 Freem. 175. 
1 Ch. Ca. 34. But if the conſideration be groſsly in- 
adequate, as five ſhillings; Qu. Whether a truſt will 
not reſult for the grantor ? See Sculthorp v. Burgeſs, 
1 Vez. Jun. 92. See alſo Walker v. Burrows, 1 Atk. 
94. But ſee Lloyd v. Spillet, 2 Atk. 150. Barnard, 384. 


ficient 
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fictent equity, for thoſe to have the land 


to whom it is appointed by the agree- 


ment (o). For if an equivalent be given, 
though the contract be not executed 
with all the formalities of law; yet in 
equity the uſe of. the lands ought to be 
in the purchaſer (10). And ſo if a man 
parts with any lands in advancement of 
his iſſue, and to provide for the contin- 
gencies, and neceſſary ſettlements of his 


tamily, it 1s fit the Chancery ſhould make 


ſuch conveyance good, though they want 
the ceremonies of law (), 10 as they may 
beſt 


(o) This propofition muſt be underſtood with refer- 


ence to thoſe general rules which govern courts of equity, 
in the enforcing of agree ments by ſpecific performance. 
See 5 +: Cl . e. 3. 1 


(p) This equity of ſupplying defeQive conveyances 


does not extend to all {uch perſons in whoſe favour 
the relation of blood would ſupport a covenant, to 
ſtand ſeiſed to their uſe, nor does it even now extend 
to a grandchild, though it was once held that it did. 
Watts v. Bullas, 1 P. Wms. 61. Freeſtone v. Rant, 
T. 1712. Furſaker v. Robinſon, Pre. Ch. 475. But 
in Goring v. Naſh, 3 Atk. 189, Lord Hardwicke ob- 
ſerved, that it would be purſuing the maxims of law 
too far, for it would carry it to the remoteſt blood that 
could raiſe an uſe in law, and which equity does not 
regard, And in Tudor v. Anſon, 2 Vez. 582, his 

| Lordſhip 


(10) Gilb. 


Ules, 49. 
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beſt comply with the peace of families ; 
(14) Gilb, for theireſtabliſhment is part of the nature 
Ute a and end of government (11). But if I 


Coltman y. 


Senhoue, Hargain and ſell land to my ſon, no uſe 


2 Ley, 225, = » 
ariſes, unleſs there be a conſideration of 


money (g); for ſelling, ex vi termini, ſup- 
poſes my transferring a right of ſomething 

for money, the common medium of com- 

(%% b. merce (12). And if there be no ſuch 


Uſes, 50. | 
| conſideration, it may be an exchange, a 
covenant to ſtand ſeiſed, a grant, &c. 
(100 .. but it can be no ſale (13). 
Uſes, 52. 
Ward v. 


Lambert, Cro, Eliz. 394. 


Lordſhip refuſed to extend to a grandchild the relief 
which the court had given to the widow's children and 
creditors, by ſupplying the want of a ſurrender of 
copyhold eſtates. 


Vo 


) But it a father, in conſideration of natural love 
and affection, and of 1o0l. covenant to ſtand ſeiſed to 
the uſe of his ſon, the principal conſideration will carry 
it, and there needs no enroliment. Garniſh v. Went- 
worth, Carter 144. Baker v. Lade, g Lev. 291. 2 Vent. 
149. Foſter. Foſter, 1 Lev. 55. which would have been 
requiſite if the covenant had been to ſtand ſeiſed tothe uſe 
of a ſon, merely in conſideration of 1ool. the deed in 
ſuch caſe operating as a bargain and ſale. Bedell's caſe, 


7 Rep. 40. b. Fox's caſe, 8 Rep. g6. 


— | 


1 WS 


* 
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Ld 


SECTION III. 


ND it was much controverted at firit 


| (7), whether a deed were neceſlary 
to the raiſing of an ule (1)? In a bar- 
gain and ſale, it was agreed on all ſides, 


not to have been required at common 


law, by reaſon of the conſideration given 
for the land (2); and that was the cauſe 
why the fee ſimple would pals at com- 
mon law, without the word heirs (5). 

And 


33 


(1) Hore 

v. Dix, 

Sid. 26. 
Dyer, 296, * 


(2) Gilb. 

Uſes, 272. 
Collard v. 
Collard, Poph. 
49. See B. 2. 
C. 2. $ 1» note 
(5). 


(7) I have already had occaſion. to refer to the dif- 


tinctions upon this point; and as all truſts, except truſts 
reſulting by operation of law or equity, muſt now be de- 
clared in writing, it ſeems unneceſſary to inveſtigate 
more particularly the diſtinctions which provniies at 
common law, 


(s) 45 Helene this ſtatute of uſes 17 H. 8, if a man 
bargained and ſold his lands for money generally, 
without inſerting words of inheritance, equity would 
oblige him, according to conſcience and the intent 
of the parties, in regard of the value, to have executed 
an eſtate in fee; but ſince the ſtatute, the uſes are 


transferred and made into an eſtate in the land; and 


therefore, ſince the ſtatute, if one bargain and ſell his 


Vol. II. „D lands 
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(3) Collard 
» Collard, 
Poph. 48. 
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And it was ſaid that a man's blood, and 


the building up a family, is of more value 


to him than his money (7). And where, 
throughout the whole body of the law, 


ſhall it be ſeen, that to any thing which 


may paſs by contract, there needs any 
other thing than the words which make 


| the contract, as writing, or the like, teſ- 


tifying it? And that the law was ſo, ap- 
pears by the ſtatute of 27 H.8. (4), which 


: was made to alter it as to the freehold in 


: bargains and ſales (3); but, by an excep- 
tion at the end of the ſtatute, London is, 


lands generally, the bargainee hath but an eſtate for 
life.” Corbet's Caſe, 1 Rep. 87. b. Shelly's Caſe, 
1 Rep. 100. b. Gilb. Uſes, 17, 18. Abraham v. Twigg, 


Cro. Eliz. 478. 


(t) And as ſuch conſideration was alledged to be of 


an higher nature, it was conceived to be a neceiſary 


inference, that the ule of a covenant to ſtand ſeiſed 
might be declared by parol ; but this inference is not 
warranted, Gilb. Uſes, 271. 


(u) By 27 H. 8. c. 16, all conveyances of an eſtate 
of freehold in lands, &c. by bargain and fale, muſt 
be enrolled within fix months, See vol. 1, p.-206. 

note (m). 


2 
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as it was, at common law ( 4). And uſes, 
in ſuch caſes, in re{pett of marriage, which 


is always a thing public and notorious, 
were for the ſolemnity left at common 
law, and not reſtrained, as the bargain and 


35 
(4 27 H. 8. 
c. 16. 82. 


Dyer, 2295 
pl. 50. 


ſale, which by common preſumption may 


be made more ſecretly and eaſily (5). 
Yet notwithſtanding theſe reaſons, this 
point hath been ſince clearly determined 
otherwiſe; for the miſchief that would 
follow, if an uſe ſhould ariſe without a 
ſettled reſolution, manifeſted by a deed (6). 


SECTION Iv. 


NP now, by ſtatute 29 Car. 2. (1) 
(x), although a leaſe for three years, 

&c. may be made by parol ; yet when it 
is 


(x) The inconveniences which were found to ariſe 
krom the allowing of parol declarations of truſts, in- 
duced the legiflature, by the 29 Car. 2. c. 3. $7, to 
require all declarations, or creations of truſts or con- 
tidence, 


D 2 


(5) Collard 
v. Collard, 
Poph. 47. 


(6 Collard | 
v. Collard, 
Moor, 688. 


(1) Riddle 


v. Emerſon, 


1 Vern. 188. 


r FIRES. ARE IE T © ERAIIEF ICE DE GERT ID” FBI; 
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is made in writing, the truſt of that leaſe 


cannot be declared by parol ()). But a. 
confeſſion 


fidence, of any lands, tenements, or hereditaments, to 
be manifeſted and proved by ſome writing, ſigned by 
the party who is by law entitled to declare ſuch truſts, 
or by his laſt will in writing, The ſtatute, however, 
excepts truſts ariſing, transferred, or extinguiſhed by 


operation of law. Upon this legiſlative proviſion, it is 


obſervable, that it does not extend to declarations of 
truſts of perſonalty. Nab v. Nab, 10 Mod. 404. But 
ſee Lady M. Fordyce v. Willis, 3 Bro. Ch. Rep. 577. 
Neither does it preſcribe any particular form or ſolem- 


nity in writing; a truſt of land may, therefore, be de- 


clared by writing without ſeal, if it ſufficiently indi- 
cate and notify the intention of the parties, that there 

ſhould be a truſt. Shortridge v. Lamplugh, 7 Mod. 
76; or by letter from the truſtee, ating the truſts 
declared to which the will referred, Crooke v. Brook- 
ing, 2 Vern. 106; or by a bond to perform the truſts 
of a conveyance reterred to, though the truſts be not 
ſtated in ſuch bond, Attorney General v. Twiſden, 
Finch's Rep. 936; or by a bond to ceſtuique truſt 
to aſſign ag he ſhould direct, Moorcroft v. Dowding, 
2 P. Wms. 314. See allo Parks v. Wilſon, 10 Mod. 


515; or by an anſwer in equity, confeſſing a truſt, 


Cottington v. Fletcher, 2 Atk. 155; or by declaration, 
that the purchaſe was made with truſt money, Deg 
v. Deg, 2 P. Wms. 414. Kirk v. Webb, Pre. Ch. 84. 
Neither does the ſtatute preſcribe any particular form 
or mode of expreſſion, as neceſſary to raiſe a truſt; 
therefore if teſtator, having deviſed the whole of his 
eſtate, will that the deviſee pay his debts, it is ſuffici. 

| ST - | 4 
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confeſſion of a truſt in an anſwer for the 
wife and children, though no proof of 


and. to raiſe a truſt for creditors, Clowdfly v. . 


1 Vern. 411. So words of deſire or requeſt in a will, 
if the property be certain, and the objects certain, will 
be ſufficient to raiſe a truſt, Eacles v. England, 2 Vern. 
466. Glynn v. Harding, 1 Atk. 460. Vernon v. Ver- 
non, Ambl. 4. Palmer v. Scribb, 8 Vin. Ab. 289. 
pl. 25. Harland v. Trigg, 1 Bro. Ch. Rep. 142. Now- 
lan v. Nelligan, 1 Bro. Ch. Kep. 489. Pierſon v. Gar- 
nett, 2 Bro. Ch. Rep. 38, 226. Richardſon v. Chap- 
man (Burn's Eccl. Law, Lit. Biſhop, p. 220, 5th Ed. 
But ſee the caſe cited in Civil v. Rich. 1 Ch. Ca. 310). 
So words, not doubting but that the deviſee or legatee 
will diſpoſe of the tund deviſed in a particular man- 
ner, if the fund be certain, and the objects diſtinctly 
deſcribed, will be ſufficient. Maſſey v. Sherman, 
Ambl. 520. Wynne v. Hawkins, 1 Bro. Ch. Rep. 179. 
 Nowlan v. Nelligan, i Bro. Ch. Rep. 491. But ſee 


Buggins v. Yates, 9 Mod. 122. and it ſeems now to be 


ſettled that words merely of recommendation, by a 
perſon having power to command, ſhall create a truſt. 
Malim v. Keighley, 2 Vez. Jun. g33, 529. Puſhman 
v. Filliter, g Vez. 7, But ſee Bland v, Bland, 24th 
February 1745. Le Maitre v. Banniſter, 26th Neve 
ber 1770, ſtated in Mr. Finch's note to Eales v. Eng- 
land, Pre. Ch. 200, Cuntiffe v. Cunliffe, Ambl. 686. 
See alſo Civil v. Rich, 1 Ch. Ca. 310. and ſee the 
oblervations of the Maſter of the Rolls (Lord Kenyon) 
in deciding Pierſon v. Garnett, 2 Bro. Ch. Rep. 38; 

with reſpect to trulis by implication, ſee poſt ch. 5. 


(y) This point does not appear to have WEN ſo de- 
termined in the cale referred to, Riddle v. Emerſon, 
1 Vern. 108. 


it, 
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(2) Hampton 
v. Spencer, 

2 Vern. 288. 
Cottington 

V Fletcher, 
2 Atk. 155. 


(3) Roſwell 


v. Every, 
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it, will be good in equity (2). So if the 
ſon prevails upon the mother, to get the 


father to make a new will, and make him 


executor in her ſtead, promiſing himſelf 


to be a truſtee for the mother; this will 
be decreed a truſt for the wife, on the 
point of fraud (z), notwithftanding the 


ſtatute of frauds and perjuries (g). 


1 Rolls Ab. 378. pl. 1. 4 Vin, Ab. 395. pl. g. Thynn v. Thynn, 1 Vern. 296. Sellack 
v. Harris, 5 Vin. Ab. 521. pl. 31. Daveniſh v. Baines, Pre. Ch, g. 8 Litch« 


ford, 2 Vern. 506. Reech v. Kennigaie, Amb. 67. 


(z) The authorities cited in the margin are abun. 
dantly ſufficient to ſhew, that a court of equity will 


not allow a man guilty-of a fraud to protect himſelf 


from the conſequences, by a ſtatute profeſſedly made 
to prevent fraud. + | 


SECTION v. 


AES0 the declaration of uſes ought, 1ſt, 
To have a clear and apparent intent, 
and not to be upon general words, or 


words ew in futuro (a). (tor thele are 
executory, 


(a) As that the land ſhall come, remain, and be in 
tail or in fee to A, which being mere words of cove- 
nant, 
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executory, and found only in covenant, ) 
but fpoken adviſedly, and preſent, 
which is an immediate gift (1).. The 
words muſt likewiſe be declaratory, and 
not obligatory; for then they have another 
effect (2). 2dly, Ihe declaration muſt be 
certain; for elſe there would be no cer— 
tainty of inheritances. And this certainty 
ought to be principally in three things, 
viz. in perſons to whom (g), in lands, &c. 
(4), of which, and in eſtates for which (5 
the uſes are transferred and declared. And 
if certainty is wanting in any of theſe (2), 
the 


(3) Dow man's Caſe, 9 Rep. 9. a. Shepherd's Touchſtone, 520. 
(4) Lees v. Ld. Stafford, 4 Leon. 58. Cob. v. Betterſon, Cro, Jac 374. 
(5) Stukely '. Butter, Hob. 168. Shepherd's Touchſtone, 249, 250. 


nant, will not raiſe an uſe in A. Buckley v. Simonds, 
Wynch, 60. Blytheman v. Blytheman, Cro. Eliz. 279. 
Gilb. Uſes, 60. 2 Rolls Ab. 788, 789. 3 Leo. 6. 
pl. 18. 1 And. 25. pl. 55. But though words ſpoken 
in futuro are not ſufhcient to raiſe an uſe in law, yet 
as it is an eſtabliſhed rule in equity, that whenever 
parties agree concerning any particular ſubject, ſuch 
agreement, as againſt the party himſelf, and any claim- 
ing under him, voluntarily, or with notice, is ſufficient 
to raiſe a truit,” (ſee Legard v. Hodges, 1 Vez. Jun. 
477). Quere, Whether ſuch words would not be lut- 
ficient to raiſe a truſt in equity. 

(2) The uncertainty intended, is that which appears 
on the face of the deed, and not that which may arile 
from matter dehors the deed, as where there are two 


perſons 


o 


(1) Callard 
v. Callard, 
Cro, Elis. 43 


(2 H re v. Dix, 
Sid. 27. 

Blithe man x. 
Bliihemen, 
Cro. Eliz. 279, 
Moor, 122. 

3 Leon. 6. pl. 18. 


1 And. 2 5. pl. 55 


Bendl. 121. 
Buck ley v. Sy- 
monds, Wynch 
60. 2 R. Ab. 
788. pl. 1. 
Englefield's 
Caſe, Poph. 21. 
Gilb. Uſes, 60. 


Dyer, 85. 


40 


(6) Kirſley v. 
Duck, 2 Vern. 
684. 


3 And. 141, 


142+ a 
Snep. Touch - 
252. 
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the declaration 1s not ſufficient (6). gdly, 
The declaration muſt be precedent or pre- 
ſent, and perfect and complete, and not as 
a communication in reference to matter, . 
to be put into writing after. Yet a deed 
ſubſequent may declare the uſes of a re- 
covery, &c. precedent (c); becauſe, in 

Judgment 


perſons or two eſtates of the ſame name; for in ſuch 
caſe, as the ambiguity or uncertainty oritur de facto 
verificatione facti tollitur, Lord Cheney's Caſe, 5 Rep. 68. 
Nor does the uncertainty here intended extend to thoſe 
things which, though uncertain of themſelves, may be 
reduced to a certainty, by means which the law ap- 
points, or which the party himſelf has aſſigned. See 
Stukely v. Butler, Hob. 174; Shep. Touchſtone, 250. 
Nor does it apply to that uncertainty which may be 
created by a ſubſequent and ſuperfluous deſcription, 
nam utile per inutile non vitiatur. Dowtie's Caſe, 3 Rep. 
10. Trapp's Caſe, 3 Leon. 235. Dyer 976. pl. 25. 
Hob. 171. See alſo Ulrich v. Litchfield, 2 Atk. 372. 
Beaumont v. Fell, 2 P. Wms. 141. 


(c) After the paſſing of the ſtatute 27 H. 8. c. 10, 


a doubt aroſe, whether a ſubſequent deed could declare 


the uſes of a fine or recovery precedent. It was, how- 
ever, determined in Dowman's Caſe, that the uſes of 
a fine or recovery precedent might be declared by deed 
fubſequent ; and the law ſo continued until the ſtatute 
29 Car. 2. c. 3, when the doubt recurred, whether 
the reſulting uſe was not ſo executed by the fine or 
recovery in the conuſor or recoveree, (no uſes being 
previouſly declared,) as to exclude any ſubſequent de- 

elaration. 


Cb. II. $6. OF THE CREATION OF USES, 41 


judgment of law, it operates againſt the 
maker and his heirs (d), viz. by eſtoppel, 
lince nothing appears to the contrary, that 
there was a certain and complete declara- 
tion of the uſes at the time of the reco- 
very (7), &c. (7) Dowman's 


Caſe, 9 Rep. 
10. a. b. Dyer, 136. a. 2 Rolls Ab. 78s, 


claration. To obviate this doubt, the Sta. 4 Ann, 
c. 16. F 15, enacts, That all declarations of uſes, &c. 
after the levying of any fine, or ſuffering of a recovery, 

ſhall be as good and effeQtual in the law as if the act, 
209 Car. 2. c. 3, had not been made. Quere, Whether 
this proviſion extends to femes coverts ? 


(a) The declaration of the uſes, by a deed ſubſe. 
quent to the fine or recovery, though it eſtops all per- 
| ſons parties to it, does not eſtop perſons who are not. 
Gilb. Uſes, 61. Morley v. Jones, 4 Mod. 261. Carth. 
410. Show P. C. 140. 


SECTION VI. 
ND where the uſes of a recovery are 
declared by deed precedent, no new 
or other uſes can be averred by parol ; for 
nothing velts till the recovery be had, and 


then the parol declaration ſhall not con- 
troul 


1) Counteſs of 


Rutland's Caſe, 
5 Rep. 26. 
Dowman's Caſe 
9 Rep. 10. b. 
Tregame v. 
Fletcher, 


2 Salk. 676. 


(2) Counteſs of 
Rutland's Caſe, 
5 Rep. 26. b. 


Gilb. Rep. 16. 2 Salk. 676. 
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troul the deed precedent, but all parties 
are eſtopped to aver the contrary. And 
in caſe of a deed precedent, if the party 
ſet up other uſes, he muſt confeſs and 
avoid; for unumguodg; diſſolvitur eo li- 
gamine quo & ligatum eſt (1). 2dly, But 


if there be two deeds, the laſt ſhall ſtand, 


and not both; for it would be contrary to 
the intent of the parties to make an hotch- 
pot and commixtion of them, which, by 
their creation, were diſtin& and ſeveral, in 
time, perſons, and eſtates (2). ' gdly, This 
is intended where the fine or recovery is 
purſuant; for, if they vary, there is room 
and occaſion given to inquire and receive 
information, that the old agreement was 
relinquiſhed. And by the fame reaſon, 
that the uſe of a fine might have been de- 


clared by parol (e) upon an original agree- 


ment, it might allo, where the original 
agreement was relinquiſhed. Yet, with- 
out ſuch averment, the fine ſhall be in- 
tended to the uſe of the ſaid agreement, 


(e) Since the ſtatute of fraud, all declarations of uſes 
or truſts muſt be in writing. Parol evidence is; how- 
ever, admiſſible to rebut a reſulting uſe. Roe v. Pop- 
ham, Dougl. 26. Lord Altham v. E. of Angieſey, 


notwith- 
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notwithſtanding the variance (3). 4thly, 
But where they are by deed ſubſequent, 
new, or other uſes may be averred, with- 
out ſhewing the deed, though there be no 
variance ; becauſe there was no interme- 
diate time, when there might be ſuch 
agreement made. And the uſes ariſe by 
the recovery according to that agreement, 
and cannot be diveſted by any declaration 
by indenture ſubſequent ;. and if a deed 


ſubſequent be ſet up, the other may tra- 


verſe thoſe uſes (4). 


43 


(3) Jones v. | 


Mo: ley, 

2 Salk. 677. 
Holt'sRep. ga t. 
Stapilten v. 
Stapilton, 

1 Atk. 2, 


(4) Tregame v. 
Fletcher, 
2 Salk. 676, 
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(1) Con bet's 
Caſe, 1 Rep. 
88. a, 
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CHAT. il. 
4 the Limitation of Uſes by the Party. 
SECTION I. 


B although uſes were, in their ori- 
gin, no more than an equitable 
right to the land, and to be determined 
only in a court of equity; yet equity of- 
ten followed the law (1), and eſpecially 


in voluntary conveyances, or where there 


was no particular reaſon to favour one 


fide rather than the other. There is a 


known and eſtabliſhed difference there- 
tore between the limitation and creation 
of uſes. For in their creation (a) the 

| intent 


(a) „*The various neceſſities of mankind induced 
the judges to depart from the rigour and ſimplicity of 
the rules of the common law, and to allow a more 
minute and complex conſtruction upon conveyances 
to uſes, than upon others. Hence it was adjudged, 
that the uſe need not always be executed the inſtant 
the conveyance is made; but if it cannot take effect 
at that time, the operation of the ſtatute may wait 
till the uſe ſhall ariſe upon ſome future contingency, 


to happen within a reaſonable period of time; and, in 


the mean while, the ancient uſe ſhall remain in the 
grantor .; as when lands are conveyed to the uſe of A 
| and 


—— —— a. y 5"'W EB F 


90 
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intent of the parties is chiefly to be re- 
garded (2). And if the intent is manifeſt, 
though void, yet the conveyance ſhall 

| never 


8 Rep. 93- Makepiece v. Fletcher, Com. Rep. 459. Shelly's Cafe, 1 Rep. 100. Hore v. 


Dix, Sid. 26. 


and B, after a marriage ſhall be had between them 


(2 Rolls. Ab. 791). Woodliffe v. Drury, Cro. Eliz. 
439. Samme's Caſe (13 Rep. 36. b.). Or to the 
uſe of A and his heirs, till B ſhall pay him a ſum of 
money; and then to the uſe of B and his heirs (Bro. 
Ab. tit. Feoffm. Ab. Uſes, 30). Which dottrine, 
when deviſes by will were again introduced and con- 
ſidered as equivalent in point of conſtruction to de- 
elarations of uſes, was alſo adopted in favour of exe- 
cutory deviſes. But herein thoſe which are called 
contingent or ſpringing uſes, differ from an executory 
deviſe, in that there muſt be a perſon ſeiſed to ſuch 
uſes at the time when the contingency happens, elſe 
they can never be executed by the ſtatute; and there- 
fore if the eſtate of the feoffee to ſuch uſe be deſtroyed, 
by alienation, or otherwiſe, before the contingency 
ariſes, the uſe is deſtroyed for ever. (Chudleigh's Caſe, 
1 Rep. 134, 138.) Whereas, by an executory deviſe, 
the freehold itſelf is transferred to the future deviſee. 
(See Fearne's Eſſay on Contingent Remainders and 
Executory Deviſes, 298, gd Ed.) And in both 
thele caſes a fee may be limited to take effect after a 
fee. (Carpenter v. Smith, Pollexf. 78. Marks v. 
Marks, 10 Mod. 423.) Becauſe, though that was 
forbidden by the common law, in favour of the Lord's 


eſcheat, yet when the legal eſtate was not extended 


beyond one fee ſimple, ſuch ſubſequent uſes (after a 


uſe in fee), were before the ſtatute permitted to be 


limited 
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never take effect any other way. As if 
uſes are limited upon the eſtate intended 
to be transferred, or there be any other 
circumſtance in the deed that ſhews he 


2 deſigned to pals it at common law (3); 
I becauſe 
Co, Litt. 49. a+ 


Samon v. Jones, | 
2 Ventr. 318. Gilb. Uſes, 49. Daw v. Newborough, Com. Rep. 242. Key v. Gambie, 


; Jones, 223» But ſee 2.Will. 225 75 


limited in equity, and then the ſtatute executed the 
legal eſtate in the ſame manner as the uſe before ſub- 
ſifted. It was alſo held, that a uſe, though executed, 
may change from one to another, by circumſtances ex 
poſt fatto ; as if a man make a feoffment to the uſe 
of his intended wife, and her eldeſt ſon, for their lives. 
Upon the marriage, the wife takes the whole uſe in 
ſeveralty, and upon the birth of a fon, the uſe is ex- 
© ecuted jointly in them both. This is ſometimes called 
a ſecondary, ſometimes a ſhifting uſe. And when 
ever the uſe limited by the deed expires, or cannot veſt, 
it returns back to him who raiſed it, after ſuch ex- 
piration, or during ſuch impoſſibility, and is ſtiled a 
reſulting uſe ; as if a man make a feoffment to the uſe 
of his intended wife, with remainder to her firſt born, 
in tail; here, till he marries, the uſe reſults back 
to himſelf, After marriage, it is executed in the 
wife, for life; and if ſhe die without iſſue, the whole 
reſults back to him in fee. (Bacon of Uſes, 350.) 
It was likewiſe held, that the uſes originally declared 
may be revoked at any future time, and new ules 
be declared of the land ; provided the grantor referved 
to himſelf ſuch a power at the creation of the eſtate. 
Whereas the utmoſt that the common law would al- 


low, was a deed of defeazance, eocval with the grant 
| _ itlelf, 
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becauſe the intent is the great director of 
uſes, and no conſtruction can be made 
againſt the intent apparent. Yet the pre- 
ciſe technical words (4) of bargain and 
ſale, or covenant to ſtand ſeiſed, are not 
required to raiſe an uſe (5): but any 
words ſufficient to ſhow the intent, or 
that are tantamount, with good conſi- 

deration, 


itſelf, and therefore eſteemed a part of it, upon events 
ſpecifically mentioned. And, in caſe of ſuch a revoca- 
tion, the old uſes were held inſtantly to ceaſe, and 


the new ones to become executed in their ſtead. 


And this was permitted, partly to indulge the con- 


venience, and partly the caprice of mankind, who, as 


Lord Bacon obſerves (on Uſes, 316), © have always 
affected to have the diſpoſition of their property re- 


vocable in their own time, and irrevocable ever after- 
wards. 2 Bla. Com. 334, 335. The above extract 


is ſufficient to ſhew, that in the creation of eſtates by 


way of uſe, more indulgence is allowed to the intent 


of the parties, than in the creation of eſtates by con- 


Veyances at common law. 


| (b) Conveyances by bargain and fale enrolled, 
which (money making no part of the conſideration) 


could not operate by way of bargain and ſale, have 


been allowed, in reſpect of the intent of the parties, 
to operate by way of covenant to ſtand ſeiſed, the con- 
ſideration allowing of ſuch conſtruction. Croſſing v. 
Scudamore, 2 Lev. 9. Walker v. Hale, 2 Lev. 213. 
Oſman v. Sheaſe, 3 Lev. 370. Mudge v. Mudge, 
Com. Rep. 334. Thorne v. Thorne, 1 Vern, 141. 

| Thompſon 
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( 4) Coltmen v. 
Senhouſe, 

2 Lev. 225+ 
Mudge V. 
Mudge, Com. 


Rep. 334 


48 


(5) Shove v. 


incke, 
5 Term 


Rep. 124. 
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deration, will do (c). And the Judges 


have more regard for the ſubſtance than 
the ſhadow and form, and will make a 
man's intent good in paſſing his eſtate, 
if by any lawful means it may take ef- 


fect (5). 


Thompſon v. Atfield, 1 Vern. 40. ſo alſo a defective 


feoffment ſhall operate as a covenant to ſtand ſeiſed. 


Habergham v. Vincent, 2 Vez. Jun. 226. And the 
rule laid down, Co. Litt. 49. a. and acted upon in the 
caſes referred to in the margin (2), namely, That 
where the intent appears to paſs the eſtate by a common 
law conveyance, if it cannot ſo paſs, the conveyance 
mall not operate as a covenant to ſtand ſeiſed to uſes, 
ſeems materially broken in upon by the judgment of 
C. B. in Roe on demiſe of Wilkinſon v. Tranmer, 
2 Wilf. 75. Doe on demiſe of Milbourne « v. Aſſignees 
of Simpſon, 2 Wilſ. 2g. 


(c) It is a general rule in equity, that, where there 
be a conſideration, the imperfe& execution of the con- 
tract ſhall not invalidate the equity raiſed by the agree- 


ment; but this rule does not extend to caſes in which 


the contract is defectively executed in particulars pre- 
ſcribed by the Legiſlature. See Hibbert v. Rolleſton, 
3 Bro. Ch. Rep. 571. Williams v. D. of Bolton, 2 Yes- 
Jun. 2 
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SECTION II. 


UT, as forms and technical words in 
conveyances are appointed by law 

for the general peace and quiet, the words 
of limitation of eſtates created by deed 
muſt be the ſame, by way of ule, as in a 
feoffment (1), and in all common aſſur- 
ances (4); and thus uſes created by deed 
differ 


49 


(1) Corbet's 
Cale, 1 Rep. 88. 
Carpenter vs 
Smith, 

P., lex t. 79. 
Neville v 


Neville, 1 Rolls Ab. 607 Gilb. Uſes, 73. Sanders! Uſes. 168. 


(d) Whether words of limitation are, in the con- 
ſtruction of uſes created by deed, to receive the ſtrict 
technical expoſition which they receive in the con- 
ſtruction of common law conveyances, or the more 
liberal expoſition which is allowed in the con(truttion 
of wills, is a point upon which a difference of opi- 
nion appears to have prevailed. In Corbet's Caſe, 
1 Rep. 88. a. it is ſtated, that “ before the ſtatute of 
27 H. 8. the Chancellor, in the cafe of an ule judged 
by the imitation of the rules of the common law, and 
according to the nature and quality of the land, as in 
caſe de poſſeſſiane fratris, Borough-Engliſh ; and ſo his 
judgment was by way of imitation. And the makers 
of all the ſtatutes concerning utes, as 1 R. g. c. 5- 
4 H. 7. c. 17. 9 H. 7. c. 15. and all other ſtatutes 
have made uſes to imitate and reſemble eſtates in poſ- 
ſeſſion, and to be guided and directed according to the 
rules and reaſon of the common law.“ See alſo Fitz- 
william's Caſe, 6 Rep. 34. Liſle v. Gray, Raym. 317. 
Carpenter v. Smith, Pollexf. 79. And in Atwaters v. 
Birt, Cro. Eliz. 556, it was expreſsly held, that a feoff- 
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differ from a deviſe: For there, any words 
which ſhew the intent are ſufficient, if it 
could 


ment to uſes ſhall not be expounded as a will; and on 
that ground it was reſolved, in Neville v. Neville, 
1 Rolls Ab. 837. pl. 1, that a feoffment to the uſe of 
A. and his iflues male of his body, conveys not air 
eſtate tail. See alſo Gilbert on Uſes, 75. Sanders 
on Uſes, 168. But in Leigh v. Brace, Carth. 343, 
the Court is reported to have ſtated, that a convey- 
ance by way of uſe had always been conſtrued like 
wills, with reſpect to the intention of the parties, and 
is not tied up to the ſtrict form of conveyances at com- 
mon law; and determined, that, from reſpect to the 
intent of the feoffor, a limitation by feoffment to the 
ule of T. B. and his heirs for ever was cut down to an 
eſtate tail, by the ſubſequent words, and for default of 
iſſue of the body of T. B. See alſo 1Vent. 373. But, 
quere, Whether the conſtruttion of the above limitation 
would not have been the ſame in a common law con- 
veyance? See 19 H. 6. c. 74. b. And if the conſtruc- 
tion would have been the ſame, it was unneceſſary to 
reſort to the doctrine maintained by the Court. It 
may be material alſo to remark, that the rule laid 
down in Leigh v. Brace, was not followed in Make- 
piece v. Fletcher, Com. Rep. 457. In Rigden v. Val- 
liere, 2 Vez. 257. 3 Atk. 731. Lord Hardwicke 
having ſtated the general objection, that it would 
create confuſion and uncertainty, it deeds to uſes were 
to receive, as to their Vmitalions, a conſtruction dif- 
ferent from that which would be given to feoffments 
or ether conveyances at common law; for the ſtatute 
joining the eſtate and the uſe together, it becomes one 
intire conveyance, by force of the ſtatute, and the 

words 
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could be made good by any conveyance in 


his life-time; becauſe the law intends the 


devilor 


words are to be conſtrued in the ſame way; but this 


is to be taken with ſome re{trittions. As to the words 
of limitation in a deed, they are, to be ſure, to be 
conſtrued in that manner, v/z. in the ſame ſente ; but 
where they are words of regulation or modification 
of the eſtate, as the words equally to be divided are, 


and not words of limitation, I think there is no harm 


in giving them greater latitude in deeds on the ſtatute 
of uſes, which are ** truſts at common law, than on 
feoffments, which are ſtrict conveyances at common 
law.” TFhis diſtinction appears to have been recog- 
nized in Goodtitle v. Stokes, Wilſ. 341. But in the 
caſe of Stratton v. Beit, 2 Bro. Ch. Rep. 233, upon its 


being very forcibly arged, Lord Thurlow, Chan. 


ſtating the queſtion to be, Whether deeds to uſes, 
in the nature of wills, ſhould be conſtrued as widely 
as wills have been?“ obſerved, that he ſhould be ſorry 
to give into this, for he thought that no good had been 


done by the wide conſtruttion of wills.“ See alfo 


Mr. Booth's opinion, publiſhed in a collection of Caſes 
and Opinions, page 279. With reſpect to the limita- 
tion of uſes of copyhold eſtates, it was held, in Fiſher 
v. Wigg. 1 P. Wms. 14, by two Juſtices againſt Holt, 


C. J. that a ſurrender of a copyhold to uſes is not to 


be conſtrued with the ſame ſtrictneſs as a common law 
conveyance; and though the authority of this deciſion 
appears to have been very much ſhaken by the deter- 


mination in Idle v. Cook, 1 P. Wms. 70, yet it has, in 


latter caſes, been recognized, as affording a found 
diſtinction. See Rigden v. Valliere, 2 Vez. 257. Good- 


title v. Stokes, 1 Wilf. 341. But ſee Seagood v. Hone, 


1 Cro. 
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deviſor to be inop- confilii, wills being uſu- 
ally made in extremis. So that any words 
which ſhew the intent, that the deviſee 


ſhould have the land for ever (e), will 
make 


Cro. Car. 366. And in ſupport of the decifion, it is 
obſervable, that as copyholds are not within the 
ſtatute of uſes, Rowden v. Malſter, Cro. Car. 44, the 
limitations of a ſurrender muſt remain as before the 
ſtatute ; and if the antient conſtruction of limitations 
of a uſe of freehold eſtate be in any degree affected by 
the ſtatute of uſes, the conſtruction of limitations of 
copyholds remaining the ſame, muſt be referred to 
copyholds not being within the ſtatute, which has va- 
ried the conſtruttion of limitations of freehold. That 
the limitations of a truſt executed, (as contra-diſtin- 
guiſhed from truſts executory,) are to be conſtrued by 
the ſame rules which govern the conſtruction of limi- 
tations in a ſimilar inſtrument, immediately including 
or carrying the legal eſtate, (whatever doubts formerly 
prevailed,) ſeems to be now a point clearly and incon- 
trovertibly eſtabliſhed. See Jones v. Morgan, 1 Bro. 
Ch. Rep. 222, where the caſes upon this point are 
very elaborately conſidered. But in the conſtruttion of 
mere articles or truſts purely executory, words of li- 
mitation are very properly allowed to receive a more 
liberal and indulgent conſtruction. See B. I. c. 6.48, 


note (4). 


(e) The intent of the deviſor, if plain and mani- 
feſt, will certainly be ſufficient to ſupply the want of 
thoſe words which are neceſſary in deeds to convey 
an inheritance; but in all ſuch caſes the intent muſt 


be 


Vc 


fee, and what not, ſee Gilb. Dev. 19. 
Deviſe, N. 4. 
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make a fee- ſimple, without the word heirs, 
as in perpetuum, or paying where the pay- 
ment is of a ſum in groſs, and he may not 


be able to pay it out of the profits (2). 


So where he has power to give a fee, he 
1s conſtrued to have one, unleſs he has an 
exprels eſtate divided from the power (3). 
And in general, wherever lands are devi- 
ſed for a ſpecial purpoſe, or for payment 
of debts, or the like (4), without any words 
of limitation, he ſhall have an eſtate in 
fee to anſwer that purpoſe, by implication 
of law (7). So where A. having only a 

remainder 


Doe v. Woodhouſe, 4 Term Rep. 89. Kerman v.Johaſon, Style's Rep. 281. 


834. pl. 14 Anon. 9 Mod. 92. 


be manifeſt, and the implication abſolutely neceſſary ; 
for the heir at law ſhall never be diſinherited by a 
conjettural or poſſible implication. Gardner v. Shel- 
den, Vaugh. 239. Bowes v. Blackett, Cowp. 235. 
Therefore, though a deviſe to A. and his aſſigns in 
perpetuum, be ſufficient to carry the fee, from the 
evidence it affords of the intent of the deviſor, yet a 
deviſe to A. and his aſſigns, without annexing words 
of perpetuity, will paſs only an eſtate for life ; a larger 
eſtate not being neceſſary to the operation of ſuch de- 
viſe, Co. Lit. 9. b. As to what words will carry the 
3 Com. Dig. 
In what caſes a fee will paſs by deed 
without the word heirs, ſee 2 Bla. Com. 108, 109. 


*4 F) Where an eſtate is deviſed to A. without words 
| of 
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(2) Co. Lit. 
9. b. 
Cilb. Dev, 19. 


(3) Thomliaſoa 
v. Dighton, 

1 Saik. 240. 

1 Bulſ. 222. 

1 Rolls Ab. 834 
4 Leon. 41. 

(4) North v. 
Compton, 

1 Ch. Ca. 196. 
Tibbots v. Hurſt 
1Ch. Rep t08. 
Collier's Calc, 
6 Rep. 16. a. 
Ackland v. 
Ackland, 
2Vern. 687. 
1 Rolls Ab. 
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remainder in fee, after an eſtate tail to 


B. deviſes all the houſe called the Bel. 
Tavern 


of inheritance, ſubjett to the payment of a ſum in 
gfoſs, 4. ſhall take a fee, becauſe he is to pay the 
money in all events, and he may die before he repays 
himſelf out of the eſtate; ; in which event he would be 
a loſer by the deviſe, if he were not to have a fee, 


Collier's Caſe, 6 Rep. 16. a. 1 And. g8. pl. 100. 


2 Mod. 25. Freak v. Lee, 2 Lev. 249. Wellock v. 
Hammond, Cro. Eliz. 204. Salmon v. Denham, Com. 
Rep. gag. Yet even in ſuch a caſe, A. ſhall not have 


. the fee, if a contrary intention manifeſtly appear. 


Bacon v. Hall, Oro. Eliz. 497. But where the pay- 
ment of a certain ſum is directed to be made annually, 
or otherwiſe, out of the rents and profits, the deviſee 
ſhall in general take but an eſtate for life ; tor though 
he takes the land charged, yet he is to pay no faſter 
than he receives, and therefore cannot be a loſer, 
Collier's Cafe, 6 Rep. 16. Bendloe's Rep. 15. An- 
ſley v. Chapman, Cro. Car. 157. Shailard v. Baker, 
Cro. Eliz. 744. Spicer v. Spicer, Cro. Jac. 527. 
Baddely v. Leppingwell, g Burr. 1533. Bowes v. 
Blackett, Cowp. 235. 8 Vin. Ab. Devile, (S. A.) 
1 Eq. Ca. Ab. 177. But though the circumſtances of 
the charge, being directed to be paid out of the rents 
and profits, is in general ſufficient to reſtrain a deviſe, 
without words of inheritance, to a mere eſtate for 
life; yet it there are circumſtances whence it can be 
collected, that the deviſor intended the deviſee to take 
a larger eſtate, ſuch circumſtances will be allowed to 
prevail. Webb d. Herring, Cro. Jac. 415. Frog- 
morton v. Hollyday, g Bur. 1618. Doe v. Woodhoule, 
4 T. Rep. 9. See alſo Lee v. Withers, T. Jones, 107. 
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Tavern to C. without ſaying for what 
eſtate the fee paſſes, otherwiſe C. ſhould 


have nothing (5). And, although in a 


deed (g) an implication is never admit- 
ted 


It may here be material to obſerve, that though where 
the deviſe be general, the circumſtances of a charge of 
a groſs ſum will by implication give the deviſee an 
eſtate in fee, “ from the certainty, that the deviſor 
muſt mean a bounty and benefit to his deviſee ; yet 


there is no inſtance of ſuch implication, where an 


eſtate for life, or an eſtate tail, is expreſsly given.“ 
Doe v. Fyldes, Cowp. 841. Slater v. Slater, 5 Term 
Rep. 335- See alſo King v. Melling, 1 Vent. 227. 
Nor will the circumſtance of the charge being in ſuch 
caſe payable to A. and his heirs, enlarge an eſtate de- 
viſed for life, or in tail ; but the charge in fee ſhall 
iſſue out of the whole eſtate, and not out of the par- 
ticular eſtate only; and being governed by the direc- 
tions of the will, it ſhall take effect according -to the 
limitations thereof, and charge the whole of the inheri- 
tance. Dutton v. Ingram, Cro. Jac. 427. 


þ (g) The authorities referred to in the margin- (6), 


diſtinctly ſupport this doctrine. It ſeems, however, 
to be materially affected by the caſe ftated by Perkins, 
$173, which is an inſtance of an ettate tail ariſing 
by implication, even in a deed; and the authority of 


this caſe was recognized by Holt, C. J. in Idle v. 


Cook, 1 P. Wms. 78; and by Powel, J. in Bam- 
field v. Popham, 1 P. Wms. 57. It may alſo merit 
conſideration, whether, ſuppofing che dottrine to hold 


as to freehold, it extends to copyhold eflates, it baving 
| beer 


99 


(;) Cole v. 
Ra iinſon,“ 
1 Salk. 234+ 
Moor, 873. 
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(6) Seagood 

v. Hove, 

Cro. Car. 366. 
Pybus v. Mit- 
ford, 1 Ventr. 
376.379. 
Vaughn. 261 
Davis v. Speed, 
4 Mod. 153. 
(7) Cole v. 
Livingſtone, 

1 Ventr, 224. 


(8) Horton v. 


Horton. 
Cro. Jac. 75. 
571. 


Holiord, Cowp. 31. 


Fawk ner v. Fawkner, :iVern. 21, 22. 
Gilbert v. Wii), Cro. Jac. 655 


tion of a will. 
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ted (6), neither ſhall there be croſs. re- 


mainders upon conſtruction of it (7), 
yet in a will it is otherwiſe (8); but there 
muſt be an expreſs intent to be collett- 
ed out of the words, or a neceſſary impli- 


cation (5) or elſe the heir ſhall not be 


diſinherited, 


City of London v. Garway. 2Vern. 
Holmes v. Meynell, T. Jones, 172. Wright v; 
Phipard v. Mansfield, Cowp. 797. See vol, 1. p. 443 


been held, that a deed, declaring the uſes of a copy- 
hold eſtate, is not to be conſtrued with the ſame ſtrict- 
nels as a common law conveyance, but like a will. 
Fiſher v. Wigg, 1 P. Wms. 14. Rigden v. Valliere, 
2Vez. 257. Whence it ſhould follow, that it allows 
of ſuch implications as are permitted in the conſtruc- 
But fee Idle v. Cook, 1 P.W ms. 70, 
and Mr. Cox's note to Fiſher v. Wigg, 1 P. Wms. 14. 
With reſpect to reſulting uſes in a deed, though fre- 
quently treated as eſtates ariſing by implication, they 
cannot, with ſtrict propriety, be ſo conſidered, ſuch 
eſtates being part of the antient uſe not diſpoſed of, and 
not a new eſtate created by implication of law. See 
1 Ventr. 379. 


(%) Although I have already had occaſion to refer 
to ſome of the inſtances in which implication is allow- 
ed to prevail in the conſtruction of a will, it will, I 
truſt, not be deemed an unneceſſary addition to confi- 
der the dottrine ſomewhat more particularly. 


In the conſtruttion of a will, an eſtate may ariſe, 
be enlarged, controuled, and* even deltroyed by im- 
plication. 
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diſinherited, for his title is clear, and not 
to be doubted of (9). 1 


Vaugh. 263. Spirt v. Bence. Cro. Car. 369. 1 Freem. 74. Doe v. Holmes, 2 WII. 80. 


Bowes v. Blackett, Cowp. 235. 


plication. iſt, An eſtate may ariſe by implication; as 
where an eſtate is limited to the heir of the deviſor 
after the death of the wife of deviſor; for the intent 
of the deviſor is clearly to poſtpone the heir till after 
her death ; and if ſhe does not take it, nobody elſe 
can. Horton v. Horton, Cro. Jac. 75. 1 Ventr. 376. 
So if the deviſe over be to one of two or more co- 
heireſſes, Hutton v. Simpſon, 2 Vern. 723. So if a 
term be bequeathed to the executors after death of tel- 
tator's wife, ſhe ſhall have it for life by implication. 
Horton v. Horton. 2d, An eſtate may be enlarged by 
implication ; as where an eſtate is deviſed to A. gene- 
rally, and, for want of iſſue, the remainder over to B., 
A. ſhall take an eſtate tail by implication. For though 
the deviſe to A. generally would of itielt pals only an 
eſtate for life, yet as no benefit is given to B. while 
there is any iſſue of 4. the conſequence would be, 
that as no intereſt ſprings to B. and no expreſs eſtate 
is given to the iſſue of A., after the death of A. the in- 
termediate intereſt would be undiſpoſed of, unleſs A. 
were conſidered as taking for the benefit of his iſſue, as 
well as of himſelf; and as the worde are capable of 
luch amplification, the Court naturally implies an in- 
tention in the teſtator that A. ſhould ſo take, that the 
property might be tranſmiſſible through him to his 
iſſue ; and he is therefore conſidered to take an eſtate 


tail, which will deſcend on his iflue ; per Lord Thur- 


low, C. Knight v. Ellis, 2 Bro. Ch. Rep. 578. As 
to a bequeſt of a chattel or perſonalty, by ſuch words, 
ice Fearne's Eſſay on Exec, Dev. 363; where the di- 

| | veriity 
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verſity taken in ſome caſes between a limitation of a 
term, by ſuch words, as in the caſe of real eſtate, 


would give an expreſs eſtate tail; and a limitation of 


the ſame, by ſuch words, as in the caſe of a real eſtate, 
would only give an eſtate tail by implication ; is very 
fully conſidered, and ſaid to be overturned. But 
though it be agreed, that an eſtate deviſed generally 
may, by implication, be ſo enlarged, yet it has been 
faid, that an eſtate expreſsly given for life cannot be 
enlarged to an cſtate tail, nam expreſſum facit ceſſare taci- 
tum. Bamfield v. Popham, 1 P. Wms. 54. Ludding- 
ton v. Kime, 1 Ld. Raym. 204. It is certainly gene- 
rally true, that an eſtate expreſsly and diſtinctly defined 
by the teſtator ſhall not be enlarged by implication; 
but, if the manifeſt general intent of the teſtator re- 
quire it, Courts of Juſtice will, in order to effectuate 
ſuch general intent, diſregard the particular intent, 
however expreſsly declared, if inconſiſtent with the ge- 
neral intent. Robinſon v. Robinſon, 1 Burr. 44, and 
the caſes there cited. Doe v. Applyn, 4 Term Rep. 82. 

Doe v. Halley, 8 T. Rep. The queſtion, therefore, 
in all ſuch caſes, is, Whether the manifeſt general in- 
tent can receive effect, without enlarging the eſtate of 


the deviſee for life? If the teſtator appear to have in- 


tended to extend his bounty to the iſſue of the deviſee 
for life, and by making the remainder over, dependent 
on the want of iſſue of the deviſee for life, (ſuch moſt 
probably was his intention), how can ſuch intent re- 
ceive effect, unleſs the deviſee take an eſtate deſcendi- 
ble to his iſſue? for it ſeems clear that the iſſue could 


not take as purchaſers by implication. See Lady Laneſ- 


borough v. Fox, Foreſt, 262. Bodens v. Watſon, 
Ambl. 478. See Cro. Eliz. 16, and Fearne's Eſſay, 
Ex. Dev. 325. But, if the iſſue cannot take as pur- 
chaſers, they can only take by the eſtate being tranſ- 


miſſible, for * purpoſe che anceſtor muſt take a de- 
| ſcendible 
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ſcendible eſtate, and in thus making the particular in- 
tent give way to the manifeſt general intent, Courts of 
Juſtice do no more than the teſtator himfelf would 
probably have done, had he been apprized that his 
general purpole required him to give up his particular 
intent. But, in collecting the general purpoſe of 
the teſtator, the particular intent is always regarded; 
and if one can receive effect without prejudice to the 
other, it is certainly the duty of Courts of Juſtice to al- 
low it to prevail: and, to ſuch confideration, the de- 


eiſion of Bamfield v. Popham is referred by Lord Hard- 


wicke, in Allanſon v. Clitherow, 1Vez. 26. his Lord- 
ſhip conceiving the caſe not to have required that the 


expreſs eſtate for life ſhould be enlarged to an eftate in 
fail male, in order to effectuate the teſtator's intention 


as to the male iſſue of the deviſee for lite, there being 
an expreſs limitation in tail male to the deviſce's firſt 
and other ſons. The circumſtance of the teſtator hav- 
ing limited an eſtate in tail male to the firſt and other 
{ons of the deviſee for life, might, in the event which 
had happened, render it unneceſſary to enlarge the 
eſtate of the deviſee for life; but the conſtruction of 
a will is not to very with events: Suppoſe, therefore, 
that the eldeſt ſon of the deviſee had died in the life-time 


of the teſtator, the deviſe to him would have lapſed, and 


his iſſue male would conſequently have been excluded 
from taking under the will. White v. White, 1 Bro. 
Ch. Rep. 219. See Ambroſe v. Hodgſon, Dougl. 40. 
Denn v. Bagſhaw, 6 Term Rep. 512. But the limi- 
tation -over was not to take effect while there was 
iſſue of the deviſee for life; an intention which, with 
reference to the above poſſibility, could only receive 
effect by enlarging the eſtate of the deviſee for life. 
The cafe of Bamfield v. Popham muſt therefore, as 
it ſeems to me, be allowed to be a decifion againſt 
the general intent, in order to effetiuate the parti- 

cular, 


99 


60 


A TREATISE OF EQUITY. Book II. 


cular. With reſpe& to the authorities referred to by 
Mr. J. Powell, in the caſe of Luddington v. Kime, 


T ſhall have occafion to confider them as inſtances 


which reſtrain the enlargement of eſtates by implica- 
tion, but which are not, at leaſt direct, authorities 
againſt the propofition for which I am now contend- 
ing, namely, that an eſtate, though expreſsly deviſed _ 
for life, may by implication be enlarged to an eſtate 
tail; in ſupport of which, ſee Langley v. Baldwin, 
as ſtated by Lord C. Hardwicke, in Allanſon v. Cli- 
therow, I Vez. 26. and Robinſon v. Robinſon, 1 Burr. 
44. But, though an eſtate expreſsly limited for life 


may, in order to effectuate the implied intent of the 


teſtator, in favour of the iſſue of the deviſee for life, 
be enlarged to an eſtate tail, it remains to conſider, 
whether it can be enlarged, if the teſtator has not only 
lpnited the eſtate expreſsly for life, but ſuperadded ne- 


gative words, reſtrictive of the deviſee taking a larger 


eſtate, as no longer, only, nan aliter—Wedgwood's Caſe, 
Backhouſe v. Wells, Crols v. Wadhold, are frequently 
referred to as authorities againſt the enlargement of 
an eſtate for life, it negative words reſtrictive of a 
larger eſtate be ſuperadded. Lord Hale, in his judgment 
in King v. Melling, 1 Vent. 2g1, docs certainly recog- 
nize Wedgwood's Caſe, H. 13. Car. 2. which was a 
demiſe to A. for life, and non ali:er, and alter his de- 
ceaſe to the ſons of his body; in which caſe A. was 
held to take only an eſtate for life; and according to 
Lord Hale, by reaſon of the words non aliter. The caſe 


is very ſhortly tated, but, from ſuch ſtatement, it ſeems 


difficult to apply it as an authority to ſhew that the 


particular intent ſhall, in reſpect of negative and re- 


ſtrictive words, control the manifeſt general intent, 
for it does not appear that the general intent required 
that the eſtate for life ſhould be enlarged. The only 


queſtion in the cale probably was, Whether ſuch a limi- 


tation 
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tation did not by the poſitive rules of law, without re- 
ſorting to the doctrine of implication, amount to an 
eſtate tail? and, if it did not by force of ſome funda- 
mental rule of law amount to an eſtate tail, it ſeems to 
have been wholly unneceſſary ſo to conſtrue it, for the 
purpoſe of effettuating the teſtator's intent; there being 
an expreſs limitation to the ſons of the deviſee for lite, 
by which they might have taken as purchaſers. Back- 
houſe v. Wells, 10 Mod. 181, was a deviſe to J. S. 
to have and to hold for the term ot his natural life only, 
without impeachment of waſte, then to the iſſue male 
of his body, remainder to the heirs males of the budy 
of that iſſue ; J. S. was held to take only an eſtate for 
life. This decifion is frequently reterred to the force 
of the word only; but, whatever might be the true 
ground upon which the deciſion proceeded, it does not 
appear in any degree to affett the general rule which 
I have already ſtated ; namely, that the manifeſt gene- 
ral intent ſhall e the particular intent, however 
expreſsly declared; for the general intent was provided 
for by the limitation to the iſſue, and the particular 
intent was confiſtent with it: The doubt therefore was 
not, whether the particular intent was conſiſtent with 
the general, but whether the particular intent was 
conſiſtent with the eſtabliſhed rules of law, and 
that it was allowed to prevail, muſt be referred to 
the limitation being to the iſſue male and not to the 
heirs male; the word iſſue being ſometimes a word of 
purchaſe, and ſometimes of limitation, but the word 


heir being always a word of limitation. If therefore 


the limitation over had been to the + heirs male, 
inſtead of the itiue male of the deviſee for life, 
the operation of law would have been too ſtrong 
tor the intention, notwithſtanding the reftriciive and 
negative words uſed to deciare it. The next caſe 
reterred to againſt the enlargement of an eſtate ex- 

preſsly 
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preſsly limited for life, with negative words reſtrictive 
of the deviſce taking a larger ettate, is Goodiitle er 
Dem. Croſs v. Wadhold, M. 19 G. 2. C. B. cited in 
Robinſon v. Robinſon, 1 Burr. 45. which was a deviſe 
to the teſtator's eldeſt ſon only for life, and, in caſe of 
failure of iſſue, the eſtate to deſcend and come to his the 
tellator's male children ; the teſtator's eldeſt ſon was held 
to take only an eſtate for life, becauſe, being expreſſed 
to be given for life only, with negative words, it could 
not be enlarged by implication; and Lord Hale's opinion 
in the cale of the King v. Malling, and the determi- 
nation in Backhouſe v. Wells, are ſaid to have been 
relied on by the Court of Common Pleas. Having al- 
ready confidered how far the caſes referred to by Lord 
Hale, and the deciſion in Backhouſe v. Wells, break 
in upon the general rule, that the particular intent 
ſhall, if inconſiſtent with, give way to the general in- 
tent; and having, I truſt, ſhewn that there was no oc- 
cation in cither of thoſe caſes to control the particular, 
in order to effectuate the general intent, I cannot but 
be ſurpriſed that a caſe ſo immediately within the rule, 
as the caſe of Croſs v. Wadhold, ſhould have been de- 
cided upon the authority of cales ſo diſtinguiſhable from 
it. The caſe of Croſs v. Wadhold, ſo far as it is ſtated, 
affords clear and direct evidence of the teſtator's intent 
as to theſe points: iſt, That his eldeſt ſon ſhould have 
only an eſtate for life; 2dly, I hat the limitations to his 
the teſtator's male children ſhould not take effect un- 
til failure of iſſue of ſuch eldeſt ſon ; and 3dly, I ſub- 


mit. That it affords a fair inference that the teſtator al. 


o intended the iſſue of ſuch eldeſt ſon to take after the 
death of ſuch eldeſt ſon. To give effect to the words 
reſtrictive of the ſon taking a larger eſtate, it was held 
he took only an eſtate for life. It may be material to 
confider how {uch conſtruction, bore upon the reſt of 


the will, If the ifluc can be preſumed to have been 
objects 


259 
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objects of the teſtator's bounty, could they take any be- 
nefit under his will, confiftentky with ſuch conſtruction, 
that the ſon took only an eſtate for life? if they could, 
it muſt be by allowing them to take as purchaſers; but 


there was no eſtate expreſsly limited to them, and, as 


already obſerved, an eſtate is never implied to iſſue as 
purchaſers. Lady Laneſborough v. Fox, Forreſt, 202. 
Bodens v. Watſon, Ambl. 478. The ſon therefore 
by the deciſion taking only an eſtate for life, the pre- 
ſumed intent of the teſtator as to the iſſue was neceſ- 
ſarily diſappointed, as they could not take through him, 
he not taking a deſcendible eftate, nor as purchalers, 
there being no eſtate expreſsly linuted to them. But 
further, the teſtator's male children are not to take un- 
til failure of iſſue of the eideſt ſon, how can this intent 
receive effect if the iſſue are excluded from taking as 
purchaſers, and the eldeſt fon has only an eſtate for 
hte? Can it receive effect as a contingent remainder ? 
certainly not, for it will not neceſſarily veſt at the de- 
termination of the particular eſtate. Can it be !up- 
ported as an executory deviſe ? certainly not; for it is 


limited after an eſtate of freehold, and is beſides too 


remote, as the eldeſt ſon's iſſue might continue beyond 
a lite or lives in being, and twenty-one or more years 


| afterwards. Thus it appears, that by too ſtrict a re- 


gard to the particular intent of the teſtator, not only 
the preſumed general intent in favour of the iſſue was 
diſappointed, but alſo the declared intent in favour of 
his other male children. I have now ſubmitted the 
ſeveral obſervations which occur to me on the caſes 
which are thought to break in upon che genera rule 
that the particular intent, however exprelsiy declared, 
mall give way to the maniteit general uncut, aid {hall 
conclude this diſcuſſion by referring to Robin Ro- 
binſon, 1 Burr. Rep. 38. and Denn «. Bagſhaw, 6 Term 

Kep. 
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Rep. 512. where the cafes are collected and conſi- 
dered. | | . 
With reſpect to the enlarging of eſtates, by allow- 
ing of croſs remainders by implication, the cales 
reterred to in the margin (8) are diſtin authorities in 
ſupport of ſuch dottrine, ſubject however to the 
exception hereafter mentioned. It may alſo be ma- 
terial to obſerve, that though croſs remainders are fa- 
voured in the conſtruction of a will as between two, 
they ſhall not be favoured between more than two, 


Phipard v. Mansfield, Cowy. 80. Perry v. White, 


Cowp. 780. Wright v. Holford, Cowp. 31. and caſes 
there cited. As to eftates arifing by implication in re- 
ſpett of a charge; ſee B. 2. c 3. § 2. note /. 

gdly, An expreſs deviſe may alſo be controlled by 


Implication, as where the deviſe is to A. and his heirs, 


and if he die without heirs, then to one who is or may 
be the deviſee's heir at law, the deviſee {hall take 
only an eſtate tail, though the limitation be in fee; for 
it is impoſſible that the deviſee ſhould die without heir 
while the remainder-man, or his iſſue, continue, and 
therefore the firft limitation to his heirs ſhall be re- 
ſtrained in favour of the intent of the deviſor. Webb 
v. Herring, Cro. Jac. 415. Chaddock v. Cowley, Cro. 
Jac. 695. Hearne v. Allen, Cro. Car. 57. Brice v. 
Smith, Com. Rep. 539. Nottingham v. Jennings, 
1 P. Wms. 23. Tyte . Willes, Forreſt, 1. Tillburgh 
D. Barbut, 2 Vez. 89. . Pickering v. Towers, Ambl. 363. 
But quere, Whether the ſame conſtruction would not 
prevail in a deed? (ſee T. 19 H. 6. 74. b.) See Leigh 
v. Brace, g Mod. 268, Canon's Caſe, 3 Leon. 5. 
4thly, An eſtate deviſed may be revoked or de- 
ſtroyed by implication, as it the deviſor do ſome act in- 
conſiſtent with the operation of the deviſe ; as where 
having deviſed in fee he grant the deviſee a leaſe of the 
ſame land, to commence after his, the deviſor's death, 
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Coke v. Bullock, Cro. J. 49. or mortgage the lands 
deviſed in fee to the deviſee, Harkneſs v. Bayley, Pre. 
Ch. 514. or do any act inconſiſtent with the operation of 
the deviſe. So alſo a change in the ſituation of the de- 
viſor will amount to a preſumptive revocation of a de- 
viſe of lands, as if a man having by his will deviſed 
the whole of his real eſtate, afterwards marry and have 
a child, this will operate a preſumptive revocation of 


his will, Spragge v. Stone, Ambl. 721, and Chriſto. 


pher v. Chriſtopher, there cited, Jackſon v. Hurlock, 
Ambl. 487. Parſons v. Lanoe, Ambl. 557. Welling- 
ton v. Wellington, 4 Burr. 2165. So though the child 
be a poſthumous child, Doe dem. Lancaſhire v. Lan- 

caſhire, 5 Term Rep. 49. but in ſuch caſe the preſump- 
tion may, asinother caſes of mere preſumption, be rebut- 
ted by evidence, Brady v. Cubit, Dougl. gi; and quere, 
if all the above-mentioned circumſtances, namely, a 
prior diſpoſition of the whole real eſtate, marriage, 
and the birth of a child muſt not concur in order to 
raiſe the preſumption ? See B. 4. p. I. c. 2. ſ. 4. note (6). 


Having conſidered the caſes in which eſtates may be 
raiſed, enlarged, controlled, or deſtroyed by implica- 
tion; I ſhall now endeavour to bring together the 


leading caſes in which the doctrine of implication - 


has not been allowed to prevail, for the purpoſe of 


raifing an eſtate, or enlarging, controlling, or deſtroy- 


ing an eſtate deviſed, 


Iſt, If an eſtate be deviſed to a ſtranger after the 


death of teſtator's wife, ſhe ſhall not have it by im- 


plication. See Higham v. Baker, Cro. Eliz. 16. 
Horton v. Horton, Cro. J. 75. | 5 


If an eſtate be deviſed to 4. and the heirs male of 
his body, and if he die without iſſue of his body, re- 
Vor, II. F | muainder 
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mainder over; A. dies without iſſue male, having 


| iſſue female, no eſtate will ariſe to ſuch iſſue female by 


implication. Higham v. Baker, Cro. Eliz.16. Moor, 
124. Lady Laneſborough v. Fox, Forrelt. 262. en, 
v. Watſon, Ambl. 478. 


2d, When the devilee takes a particular eſtate of in- 
heritance by expreſs words in the will, ſuch eſtate 
ſhall not be enlarged by implication. Turke v. 
Frencham, Dyer, 171. When expreſs and diſtinct 
eſtates are limited to two or. more, and their ſeveral 
and reſpective iſſues, and for want of ſuch iſſue over, 


croſs remainders ſhall not be implied, the words ſeveral 


and reſpective being ſufficient to ſever the titles. Da- 
venport v. Oldis, 1 Atk. 579. Clatche's Cafe, Dyer, 
330. Perry v. White, Cowp. 777. 28855 v. Manſ- 
field, Cowp. 800. 


An eſtate expreſsly deviſed for life, ſhall not t be en⸗ 
larged by implication, in reſpe& of the deviſee having 
the power to appoint generally in fee, 4 Leon. 41. 
Tomlinſon v. Dighton, 1 Salk. 240. a fortiori, ſuch. 


an eſtate will not be enlarged by a limited power to 


appoint. Leife v. Saltingſtone, 1 Mod. 189. 1 Salk. 
* | 


An eſtate expreſsly deviſed for life, or in tail, ſhall 
not, as already obſerved, be enlarged: in reſpect of the 
deviſee being charged with the payment of a ſum in 
grols, ſee note (/), B. 2. c. 3. ſ. 2. 


3d, An eſtate deviſed to A. and his heirs, ſhall not 
be controlled and cut down to an eſtate tail in reſpect 


of the words, and if he die without heirs, remainder 


to B.“ if B. is a ſtranger who cannot be heir to 4, Sce 
Tyte v. Willes, Forreſt, 1. 
6 | ath, An 


a 
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4th, An eſtate deviſed ſhall not by implication be 
revoked or deſtroyed by any charge conſiſtent with 
the operation of fuch deviſe. Thorne v. Thorne, 
1 Vern. 182. Hale v. Dunch, 1 Vern. 329. 1 Vern, 


342. Nor by any change in the ſituation of the 


deviſor, as marriage and the birth of a child, it the 
teſtator has not diſpoſed of the whole of his eſtate. 


See Brady v. Cubit, Dougl. 31. 


It is perhaps ſcarcely neceſſary to obſerve, that theſe 
obſervations are confined to deviſes of real eſtate; in 
their principle they indeed extend to chattels and per- 


ſonal eſtates, but from the different nature of the ſub- 
ject, they are, in a few inſtances which will be noticed, 


differently affected by its application. 


SECTION III. 


80 if the intent of the teſtator may be 

collected out of his will, that he de- 
ſigned an eſtate tail, though the word 
(body), which properly (i) creates an eſtate 


tail, 


(:) As the word heirs is generally neceſſary to create 


a fee, ſo the word body, or ſome other words of pro- 


creation, are neceſſary in a deed or common law con- 


veyance, to create a fee tail ; but if there be both words 


of inheritance and of procreation, aſcertaining the 
F 2 body 
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(1) Beresford's 
caſe, 75 Rep. 41, 
King v. Mel- 
ling, 1 Ventr. 
228, 229, 231. 
1 Rolls Ab. 
835 pl. 3 837. 
Co. Lit. 9. 27. 
3 Mod. 123. 

3 Lev. 70. 

(2) Newton v. 
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tail, is left out, yet it is an eſtate tail (1). 
As if lands are deviſed to one, and if he 
dies before iſſue (4), or not leaving iſſue 
(2), or not having a ſon (3), all theſe limi- 
tations create an eſtate tail. And the mean- 
ing of the teſtator is to be ſpelt out by 


Bernardine, i 4 » 

Moor, 127. little hints (4), and no word to be rejected 
onday's ca'e, | . 

9.Rer. 128. (7) which may poſſibly be made to ſtand 

Cozen's caſe, Fi 

Owen, 29. (5). And therefore a deviſe to a man and 
indur - ; ; 

kin, 2 . | % the 

766. 

1 P. Wms. 563- (3) Byfield's caſe, cited by Lord Hale in King v. Melling, 1 Ventris, 
231. (4) Per Lord Hale, 1 Ventr. 230. (3) Blamford v. Blamford, 3 Bulſ. 10g. 


Barker v. Ciles, 2 P. Wms. 201. Haws v. Haws, 3 Atk. 324. 1 Vez. 14. 


body out of which tale ſhall hs, the word body, 
though moſt properly deſcriptive of an eftate tail, is 
not required even in a deed; for“ the example that 
the St. of W. 2. putteth, hath not theſe words de cor- 
pore, but words heredibus, viz. cum altqurs dat terram 
ſuam alicui viro & ejus uxori, & hæredibus deipſis viro & 
muliere procreatis.” If lands be given to B. & haredibus 


' quas idem B. de prima uxare ſud legitime procrearet, this 


is a good eſtate in ſpecial tail, albeit he hath no wife 
at that time, without the words de corpore; fo it is if 
lands be given to a man, and to his heirs which he 
ſhall beget of his wife, or to a man et harrdibus de 
carne ſud, or to a man et heredibus de fe, In all theſe 
caſes theſe be good eſtates tail, and yet the words de 
corpore are omitted. Co. Lit. 20. 3. But though 
words of procreation be neceſſary to create an eſtate 


tail in conveyances at common law, yet the intent of 


the teſtator, if plain and maniteſt, will ſupply them in 
a deviſe. Co. Lit. 9 5. 27. a. and even an eſtate 


Umited 1 in fee, as to 1 and his heirs, may be, as al- 
ready 


— 
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the heir of his body, though in the ſingular 


number, is an eſtate tail (mz). For heir is 
nomen operativum & collectivum (un), and 
chiefly in a will, ſhall be taken in its full 
extent, and then it reaches the moſt remote 
heir of the body (6). So alſo a deviſe to a 
man, and the children or iſſue of his body, 
is an eſtate tail (7), if he had none at the 
time to take jointly with him (o). 


(6) Clark v. 

ay, Cro. Eliz. 

313 

I Bulſ. 221. 

1 Rolls Ab. 836. 
urley's Cale, 

cited 1 Veatr. 

2 


gI* 
Richards v. Ld. Bergavenny, 2 Vern. 324- Millar v. Seagrove, Robinſon's Gavelkind, 96. 
Trollop v. Trollop, Arabl. 453. (7) Fearue's Con. Rem. 140. Wild's Caſe, 6 Rep. 17. 


ready obſerved, controlled and cut down to an eſtate | 


tail, if the limitation over for want of an heir be to 


one who might be the heir of 4. See caſes referred to 


p. 66. 


(H The word iſſue in a will is either a word of pur- 
chaſe or of limitation, as will beſt anſwer the intention 
of the teſtator, though in the caſe of a deed it is uni- 
verſally taken as a word of purchaſe. Per Lord Ken- 
yon, Roe v. Collis, 4 Term Rep. 299. 


(1) Tf the words be ſo inconfiſtent that they cannot 


poſſibly ſtand or be reconciled, thoſe words ſhall be 

rejected which are leaſt conſiſtent with the general 

intention of the teſtator. Haws v. Haws, 3 Atk. 

524. I Vez. 14. Perkins v. Bayntun, 1 Bro. Ch. Rep. 
118. Doe v. Aplyn, 4 Term Rep. 88. ſee note (e) 
B. 2. e. Cs. 


(m) Unleſs there be words of inheritance ſuperadd- | 
ed ſo as to bring the deviſe within the reaſon of Ar- 
cher's caſe, See Fearne's Cont. Rem, 140. 3d Ed, 


(n) The 
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(n) The word iſſue is alſo nomen collectivum, and 
takes in all iſſues to the utmoſt extent of the family 
equally with the word heirs of the body. Per Jul. 
Rainsford, Warman v. Seaman, Finch's Rep. 282. 


(o) It appears to have been formerly held, that a 
deviſe to one and his ifſue would give a joint eſtate to 
the anceſtor and his iſſue, if he had iſſue living at the 
time ; but as Lord Hardwicke obſerved, that determi- 
nation was before it was fully ſettled, that the word 
iſſue was as proper a word of limitation as heirs of the 
body.” Lamply v. Blower, g Atk. 397. | 


l SECTION Iv. 


ND whenſoever the anceſtor by any 
| gift or conveyance takes an eſtate for 
life, and after in the ſame gift or con- 
| . veyance a limitation is made to his heirs, 
1 in fee or in tail, the heirs ſhall not be pur- 
chaſers {p) ; and no difference where the 
| law 


(p) This rule, which in ſubſtance is to be found in 
numberleſs caſes, is from its being more particularly and 
formally drawn out and ſtated in Shelley's caſe, generally 
deſcribed as the rule in Shelley's caſe, It might reaſon- 
ably be expected, that a rule of fo great antiquity, and 
of ſo frequent and important application, had been 

long 
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law creates the eſtate for life, and when 
the party (1), or where there 1s an inter- 
vening 


long fince defined with too much preciſion, to allow of 
any difference of opinion amongſt the learned in the 
. profeſſion, as to its nature and extent. Its exiſtence is 
admitted, and ſo far as reſpetts limitations of legal 
eltates in conveyances by deed, its preſcriptive claim 
to control ſeems eſtabliſhed; nor is there any differ- 
ence of opinion as to its giving way to more prevalent 
principles of conſtruction in marriage artieles, but its 
authoritative controlling force in the conſtruction of 


wills has led to a controverſy, in which we find the 


moſt profound abilities anxiouſly and ſtrenuouſly op- 
poſed. It would lead much beyond the province of a 
note, to ſtate even the ſubſtance of the ſeveral deci- 
ſions and opinions with which the profeſſion have been 
favored upon this very intereſting point, I ſhall there- 
fore beg to refer to the opinions themſelves ; Perrin v. 
Blake, Dougl. Rep, 329, in a note; Mr. Juf. Black- 
ſtone's Argument; Hargrave's Law Tratts, 489; 
Fearne's Eſſay Cont, Rem. 4th Edit.; Mr. Hargrave's 
Obſervations coneerning the Rule in Shelley's caſe, 
551; Mr. Butler's note, Co. Lit. 376; Ambroſe v. 
Hodgſon, Dougl. 323; Jones v. Morgan, 1 Bro. Ch. 


Rep. 218; and content myſelf with enumerating the 


| cafes in which the rule has not obtained, and obſerving 
upon the ſeveral points which muſt coneur to render 
it applicable. The caſes in which the rule has not ob- 
tained, are brought together by Sir W. Blackſtone, 

and reduced to the following four heads: 
ilt, Where no eſtate at all, or (which is the ſame 
thing in the idea of our antient law) where no eſtate 
of freehold is deviſed to the anceſtor, here the heirs 
cannot 


(1) P, bus v. 
Mitford, 


1Veatr. 3-2. 
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vening eſtate (9), eſpecially if not of free- 
bold. And as s anceſtor and heir are co- 
relative 


cannot take by deſcent, becauſe the anceſtor never had 
in him any deſcendible eſtate. And this mult always 
be the caſe where the anceſtor is dead at the time of 
the deviſe, as in the known caſe of John de Mande- 
ville, Co. Lit. 26. the heir then taking a veſted eſtate 
by purchaſe. It is alſo the ſame if the anceſtor be 
living, and has no ſort of eſtate deviſed to him, only 


that then the eſtate of the heir is contingent, becauſe 


nemo eft heres viventis: And if the anceſtor has only 
the deviſe of a chattel intereſt, with a ſubſequent eſtate 
to his heirs, the heirs muſt likewiſe take as purchaſers, 
or not take at all: F. or, if between the term of the an- 
ceſtor and the eſtate to his heirs there is no veſted free- 
hold remainder, the heirs can only take by way of 
executory deviſe, which ex vi termini, implies an eſtate 


not executed in the anceſtor ; or if there be any ſuch 


veſted eſtate of freehold interpoſed between the an- 
ceſtor's term and the contingent remainder to his heirs, 
that contingent remainder is ſupported intirely by the 


interpoſed eſtate, and does not derive its being, or any 


degree of aſſiſtance from the chattel eſtate of the an- 


ceſtor. That the rule does not apply to this claſs of 


caſes, is evidently referable to the anceſtor's not taking 
an eſtate of freehold, upon which word taking, it may 
be proper to obſerve that it ſeems immaterial, with re- 


ſpect to the general rule, whether the anceſtor take 
the freehold by expreſs limitation or by implication, 


Pybus v. Mitford, 1 Vent. 372. 
2d, The next caſe is, where no eſtate of inheritance 
is deviſed to the heir, as in the caſe of White and Col- 


lins, Com. Rep. 289. There the deviſe was to Frank 


Mildmay 
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relative as to inheritance, ſo are teſtator 


and executor as to chattels (2); and 
therefore 


Mildmay for life, with a power of jointuring, and after 
his death (and jointure, if any be) to the heir male of 
his body lawtully begotten, during term of his natural 


life, remainder over. Common ſenſe will here tell us, 


that when no eſtate of inheritance 1s deviled to the 
heir male of the body, he cannot take by deſcent as 
heir. 
3d, The third caſe i is, where ſome words of expla- 
nation are annexed by the deviſor himſelf to the word 
heirs in the will, whereby he diſcovers a conſciouſnels, 
diſtruſt, or apprehenſion that he may have uſed the 


word improperly, and not in its legal meaning; and 


therefore he in a manner retracts it, he corrects the 
inaccuracy of his own phraſe, and tells every reader 
of his will how he would have it underitood. Thus 
in Burchel and Durdant (2 Vent. 311. Cc. th. 154) the 
_ deviſe was in truſt for Robert Durdant for life, and 
after his deceaſe to the heirs male of his body now 
living ;”* as if the teſtator had ſaid, I do not mean a per- 
petual ſucceſſion in the male line of Robert Durdant, 


which perhaps may be the legal ſenſe of heirs male of | 


his body, but I mean by that expreſſion, only ſuch of 
his ſons as are at preſent born and known to me ; and 


accordingly the Court held that George Durdant, the 


ſon of Robert, and living when the will was made, 
ſhould take the eſtate as a purchaſer ; ſo in Lifle and 


73 


(2) Co. Lit. 54. 
Wentworth's 
Office of Exe- 
cutor, 300. 


Gray (2 Lev. 223.) the words were © to Edward for 


life, remainder to his iſt, 2d, gd, and 4th ſons in tail 
male, and ſo to all and every other the heirs male of 
the body of Edward.” Which words © and fo” (to- 


gether with the manifeſt reaſon of the thing) plainly 
ſhewed 
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therefore a remainder of a term to the 


executor veſts in the teſtator (7). Nor 
Will 


ſhewed that the * other heirs male of the body” in the 


ſubſequent clauſe of the will, were to be underſtood 


as the 1ſt, 2d, 3d, and 4th ſons” were to be under- 


ſtood in the preceding. And in Lowe and Davis 
(Lord Raym. 1561.), when the teſtator had firſt deviſed 
in a looſe unguarded manner to“ his ſon Benjamin, 
and his heirs lawfully to be begotten,” he immediately 


i recollected himſelf, and adds by way of explanation, 


ce that is to ſay, to his 1ſt, 2d, gd, and every other 
fon and ſons ſucceſſively, lawfully to be begotten of 
the body of the ſaid Benjamin, &c.“ This deviſe to 
the heirs thus explained was held to be by way of pur- 
chaſe; ſo in the caſe of Doe on dem. of Long v. Laming, 


(2 Burr. 1100.) the deviſe was of gavelkind lands“ to 
Ann Corniſh and the heirs of her body begotten, as 


well female as male, to take as tenants in common.” 
Now fince gavelkind lands cannot deſcend to heirs fe- 
male as well as males (as is expreſsly declared by the 
ſtatute de prerog. regrs, 1 Ed, 2. c. 16.) nor can heirs 
as ſuch be tenants in common, but coparceners ; it is 
clcar that by the words heirs of the body (thus explain- 
ed by the words female as well as male, and to take as 
tenants in common) the deviſor could only mean the 
children of Ann Corniſh. 

4th, The laſt caſe wherein heirs of the body have 


been held to be words of purchaſe, is where the teſta- 


tor hath ſuperadded freſh limitations, and grafted other 
words of inheritance upon the heirs to whom he gives 
the eſtate; whereby it appears, that thoſe heirs were 
meant by the teſtator to be the root of a new inherit 


ance, the ſtock of a new deſcent, and were not con- 
fidercd 


— 1 2 
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will the intention, though in expreſs 


words, control the operation of the law 
upon 


ſidered merely as branches derived from their own 
progenitor. Where the heir is thus himſelf made an 
anceſtor, it is plain, that the denomination of heir 
of the body was merely deſcriptive of the perſon in- 
tended to take, and means no more, than “ ſuch ſon 
or daughter of the tenant for life as ſhall alſo be heir 


of his body.” The caſes of Lifle v. Gray, Lowe v. 
Davis, and Long v. Laming, fall under this head, as 


well as the other ; theſe having alſo words of imitation 
ſuperadded to the word heirs, as well as the explana- 
tory words I before took notice of. Thus, too, in 
Cheek v. Day, (which, as Lord Raymond obſerves, 
Fitz. 24. Forteſc. 77, is the true name of the caſe 
uſually called Clerk v. Day,) the deviſe, as there 
cited from the roll, was, ** to my daughter Roſe, for 
lite; and if ſhe marry after my death, and have any 


_ heirs lawfully begotten, I will that her heir ſhall have 


the lands after my daughter's death, and the heirs 
of ſuch heir.” So likewiſe Archer's caſe, 1 Rep. 66, 
is, to the right and next heir of Robert Archer, (the 
tenant for life), and to the heirs of his body lawfully 
begotten, for ever.” And the caſe of Backhouſe v. 
Wells, 2 Wms. 476, is, © from and after the de- 
ceaſe of the tenant for life, to the iſſue male of his 


body, and to the heir male of ſuch ifſue male. It 
may be material to remark, that there is another claſs 
of caſes, in which the rule in Shelley's caſe appears 


not to have obtained, namely, where from the ditfer- 
ent qualities of the eſtates limited to the anceſtor and 
his heirs, {as where a legal eſtate is limited to the an- 
ceſtor, and an equitable or truſt eſtate to the heirs, 

or 


1 


wa 
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upon the words expreſſed (); as where 


the anceſtor has an eſtate for lite given to 
| him 


or an equitable or truſt eſtate to the anceſtor, and a 
legal eſtate to the heir,) they will not unite and in- 
corporate, ſo as to veſt the ſubſequent limitation in 


the anceſtor. Tippin v. Coſin, Carth. 272. Lady 


Jones v. L. Say and Scale, 8 Vin. Ab. 262. c. 19. 
Before I conclude this note, it may be proper to no- 
tice, that the rule requires the limitations to the an- 
ceſtor and heir to be in the ſame gift or conveyance; 
ſo that if there be a limitation to a man's heirs in a 
deed, and he afterwards, by other means becomes 
ſeiſed of the freehold, in this caſe the two eſtates will 
not be united in him. Moor v. Parker, Ld. Raym. 
37. So if there be tenant for life, and afterwards 
the reverſion, by ſome other conveyance, be limited 
to his heirs, ſuch limitation will not be executed in 


him. Skin. 559. 4 Mod. 319. Clifton v. Jackſon, 


2 Vern. 486. Key v. Gamble, T. Jones, 124. Snow 
v. Cutler, 1 Lev. 135. Raym. 162. But if an eſtate 
be limited to one for lite, by deed, and there be af- 


terwards a limitation in his life-time to the heirs of 


his body, under an execution of a power of appoint- 


ment conferred. by the ſame deed, as a limitation to 


the uſe of A. for life, and after his deceaſe, to ſuch 
uſes as B. ſhall appoint, who afterwards, in A.'s life, 


appoints to the uſe of the right heirs of A. ; it does 


not appear to have been judicially determined, whe- 
ther the limitations unite according to the general 
rule, or whether the latter limitation operates by way 
of contingent remainder to the heir ; Mr. Butler mere- 
ly inclines' to think the limitations will unite, See 
Co. Litt. 299. b. note (1), But Mr, Fearne conceives 

| 1 that 
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him expreſsly, a limitation after to his 
heirs, or to the heirs male of his body, puts 
| the 


that the objections which affect Mr. Butler's mind, 
are Capable of being obviated by an attentive conſi- 
deration of the principles on which the queſtion turns. 


By the terms of the rule, © mediately or immediately,” 


the intervention of another eſtate between the limita- 
tions to the anceſtor and his heirs, does not prevent 
the ſubſequent limitation from veſting in the anceſtor. 
See Colſon v. Colſon, 2 Atk. 247. But, upon this 
point, a very material conſideration occurs. If the 
ſubſequent limitation to the heirs, c. veſting in the 
anceftor, where he takes a preceding eftate of free- 
hold by the ſame conveyance, were abſolutely to 
merge the particular eſtate of freehold; it would fol- 
low, that where the limitations intervening between 
the preceding freehold, and ſuch ſubſequent limitation 
to the heirs, &c. are contingent, their union would 


deſtroy the intervening limitation; therefore the two 


limitations are united and executed in the anceſtor 
only, until ſuch time as the intervening limitations 


become veſted, and then open, and become ſeparated, 


in order to admit ſuch intervening limitations, as they 
ariſe, Thus, where there was a limitation to baron 
and feme, for their lives, remainder to the firſt and 
other ſons of the marriage ſucceſſively, in tail; re- 
mainder to the heirs male of the bodies of the baron 
and feme; the Court reſolved, that it was an eſtate 
tail executed in the baron and feme, ſub modo; that 
is, fo as not to merge the eſtates for lite, abſolutely, 
but executed only till the birth of the firſt ſon ; and 
that then the eſtates ſhould become divided, by opera- 


tion of law, and the baron and feme become tenants 
| | for 
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(3) Archer's 
Cale, 1 Rep. 
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the eſtate of inheritance in himſelf; other- 
wile, perhaps, of heir male only in the ſin- 
gular number, eſpecially if there be words 
of limitation after it (3). And though 
there be a difference in words, when the 


land of freehold is deviſed to one for life, 


the remainder to his heirs, mediately or 
immediately; and where a term is ſo 


for their lives, with remainder to their firſt and other 
ſons, remainder to the baron and feme, in tail. Upon 
which diſtinttion it has been held, that if the inter- 
vening limitation be merely contingent, and the con- 
tingency does not happen, though it poſſibly might 
have happened during the particular eſtate, the widow 
would be dowable. Hooker v. Hooker, Rep. Temp. 
Hardw. 13. But if ſuch intervening limitations were 
veſted by the contingency happening or veſted in their 
creation, the widow would not be dowable. Duncombe 


v. Duncombe, g Lev. 437. 


() J have, in the above note (p), referred to the 
difference where the intervening eſtate is veſted, and 


- where a contingent limitation. 


(r) This point appears to have been admitted in 
Dyer, 309. Yelv. 85. But ſee Sparke v. Sparke, Moor, 
666. contra. See alſo Cranmer's Caſe, 2 Leon. 6. 


3 Leon. 20. 


(s) See Mr. Hargrave's obſervations on the rule in 
Shelley's Caſe, and Mr, Fearne's Eſſay Cont. Rem. 
300, 301. * 


de- 


* 
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deviſed, the difference is in words only, 
= the teſtator's meaning is the ſame, 


Sc. (2). 


() In the caſe of Peacock v. Spooner, 2 Vern. 195. 
the words heirs of the body were allowed, in the aſlign- 
ment of a term, to prevail as words of purchaſe, not- 
withſtanding a prior limitation to the anceſtor for 
life. So alſo in Dafforne v. Goodman, 2 Vern. 362. 
But the authority of theſe caſes is materially ſhaken, 
and is only attended to in caſes exactly the fame in 
ſpecie. Webb v. Webb, 1 P. Wms. 132. Garth v. 
Baldwin, 2 Vez. 660. It may, therefore, be ſtated 
as a general rule, that whatever words would, in the 
diſpoſition of real eſtate, give an expreſs eſtate tail, 
or ſuch eſtate by implication, will, in the difpoſition 
of a chattel real or perſonalty, carry the whole in- 
tereſt, Webb v. Webb, 1 P. Wms. 131. Seale v. 
Seale, 1 P. Wms. 289. Atkinlon v. Hutchinſon, 
3 P. Wms. 259. Dod v. Dickinſon, 8 Vin. Ab. 451. 
pl. 23. Fereys v. Robertſon, Bunb. 301. Butterfield 
v. Butterfield, 1 Vez. 133, 154. Saltern v. Saltern, 
2 Atk. 376. E. of Chatham v. Tothill, 6 Bro. P. C. 
450. Garth v. Baldwin, 2 Vez. 660. are authorities 


in which words, which would have paſſed an expreſs 


eſtate tail, have been held to give an abſolute intereſt 
in a chattel or perſonalty. And Burford v. Lee, 
2 Freem. 210. Anon. 2 Freem. 287. Green v. 
Rod, Fitzgib. 68. are dire& authorities to ſhew, 
that the ſame conſtruction applies to words which 
create an eſtate tail by implication only. See Fearne's 
Effay Ex. Dev. 363, et eg. But, though ſuch be the 
general rule, it ſhall not prevail, it, from any expreſſion 
in the will, the teſtator appear to have intended the 
heirs or iſſue to take by purchaſe. Warman v. Seaman, 

Finch's 
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(1) Duke of 
Norfolk's Caſe, 
3 Ch. Ca. 48. 


Ca. 35. Various have been the attempts to eſtabliſh 
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Finch's Rep. 279. Clare v. Clare, Forreſt. 21. Hodg- 
ſon v. Buſſey, 2 Atk. 89. Doe v. Lyde, 1 Term Rep. 
593. See alſo Beauclerk v. Dormer, 2 Atk. 312. 
Knight v. Ellis, 2 Bro. Ch. Rep. 570. 


SECTION V. 


HERE ought alſo to be one univerſal 
rule of property in the realm, the 
ſame in Chancery (1) as at common 
law (2). And therefore the rules to pre- 
vent perpetuities (x) are the policy of the 
kingdom, 


(u) And therefore limitations of eſtates, whether 
by way of truſt, or by eſtate executed at common law, 
are to be governed by the ſame rule. See b. 1. c. 6. 
{. 7, 8. and the caſes there referred to. 


(x) A perpetuity is where, though all who have 


intereſt ſhould join in a conveyance, they could not 
bar or paſs the eſtate. Waſhbourn v. Downs, 1 Ch. 
Ca. 213. See alſo Duke of Norfolk's Caſe, 3 Ch. 


perpetuities, by controlling the exerciſe of that right 
of alienation which is inſeparable from the eſtate of 
a tenant in tail. The chief of them are brought to- 
gether by Mr. Knowler, in the caſe of Taylor on 
dem. of Atkins, v. Horde, 1 Burr. 84, who obſerves, 

d | | that 
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kingdom, and muſt take place in a court 
of equity, as well as in courts of law (2); 

and it is an undeniable reaſon againſt any 
ſettlement : ſo that there can be no ſuch 
thing as a perpetual limitation of a free- 
hold. And if there be a deviſe over to a 
charity, in caſe he go about to alien, it 
will not avail, or make the condition 


good 


that the power to ſuffer a common recovery is a pri- 
vilege inſeparably incident to an eſtate tail. It is a 
poteſtas alienandi, which is not reſtrained by the ſtatute 
de donis, and has been ſo confidered ever ſince Tal- 
tarum's Caſe, (12 E. 4. 14 b. pl. 16.); and this power 
to ſuffer a common recovery cannot be reſtrained by 
condition, limitation, cuſtom, recognizance, ſtatute, 
or covenant. iſt, That it cannot be reſtrained by 
condition, appears by Co. Litt. 223, 224, and Son- 


day's Caſe, 9 Rep. 128. But this doctrine does not 


extend to a feoffment, a fine at common law, or any 
other alienation, which works a diſcontinuance, and 
is therefore conſidered in the law as tortious ; a pro- 
viſo, therefore, reſtrittive of ſuch mode of aliena- 
tion, may be annexed to an eſtate tail, either as a con- 
dition to determine the eſtate, and give the donor 
and his heirs a right of re- entry, or by way of limi- 
tation, to make the eſtate of the tenant in tail ceaſe, 
and the lands remain over to a third perſon. See 
Mr, Butler's note (1), Co. Litt. 223. b. Pearce 
v. Win, 1 Ventr. 321. 2dly, That it cannot be re- 
ſtrained by limitation, appears by Cro. Jac. 696, Foy 
v. Hinde, and by 858 s caſe. 3dly, That it it cannot be 

Vor, I, 9 re- 
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(2) Duke of 
Nor folk's Caſe, 
3 Ch. Ca. 48. 
Cnudleigh's 
Caſe, 1 Rep. 
138. 
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(3) Company 
or Pewterers v. 
Chriſt's Hoſ- 
pital, 1Vern. 
161. 

4 Humberſton 
v. Humberſton, 
2Vern. 738. 
1. Wms. 322. 
Gab, Ules, 77. 


as far as the rules of Jaw wil permit (y). 
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a - 


good (3). However, where the will 1s 


directory, there ought to be a ſtrict ſettle- 


ment made (4), and the intent followed, 
Nor 


ned by auld. appears by the caſe of Taylor 
v. Shaw, Carter 6 and 22. 4thly, That it cannot be re- 
ſtrained by recognizance or ſtatute, appears by Poole's 
cale, cited in Moore, 810. 5thly, That it cannot be re- 
ſtrained by covenant, appears by the caſe of Collins 
v. Plumer, 1 P. Wms. 104. 6thly, That an attempt to 


ſuffer a common recovery cannot be reſtrained, ap- 


pears by Corbet's Caſe, 1 Rep. 83. Mildmay's Cafe, 
6 Rep. 40. Pierce v. Win, 1 Ventr. 321. And 7thly, 
That a concluſion or agreement to ſuffer a common re- 
covery cannot be reſtrained, appears by Mary Por- 
tington's Caſe, 10 Rep. 35. 


(y) In the caſe referred to, the limitation was de- 
creed to be to the firſt ſon unborn, in tail; whereas, 
if the limitation had been ſo framed, as to ſuſpend the 
right of alienation of the eſtate, as long as the law 
would allow, the limitation might have been made 
dependent on ſuch unborn ſon attaining twenty-one : 
and in the caſe of Vaughan v. Burſlem, 3 Bro. Ch. 


R. 101, Lord Thurlow, C. obſerved, that he knew 


no inſtance in which the conveyance had been carried 


to the utmoſt extent of what the law might do. But 


fee Gower v. Groſvenor, Bard. 54, D. of Newcaltle 
v. Counteſs of Lincoln, 3 Vez. Jun, 387. As to the 
general queſtion, What eſtate a child muſt take under 
a limitation to him before his birth? ſee Godolphinv. 
Godolphin, 1 Vez. 21. Hucks v, Hucks, 2 Vez. 568. 

Chapman 
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N or can a deviſe direct an inheritance to 
deſcend againſt the rules of law (5), as to 
the heirs male in fee ; for what could not 


be made valid by any act executed in his 


life-time, cannot be good in a deviſe; 
and therefore a term limited to a man and 
his heirs ſhall go to the executors (6). 
Soa vill, in Durch or Latin, or any other 


language, reſpetting lands in England, 


muſt be ſo framed, as to paſs the eſtate () 


according to the rules of our law (7); for 


a will or other act of the party cannot rule 
the law, but the law rules them. 


Chapman v. Brown, 3 Burr. 1626. Fearne's Eff: ſay Ex. 
Dev. 391, 392. 


: 


(z) Nor will the circumſtance of the will being 


made abroad, if of lands in England, make any dif- 
ference ; for being of lands in England, if they paſs by 


will, they muſt paſs by ſuch a will, and ſo authen- 
ticated and atteſted, as the laws of England require. 
Coppin v. Coppin, 2 P. Wms. 293. The law of the 
place in which the diſpoſition of it happens to be 
made, being in this particular controlled ation rei fate. 
See B. 5. e. 1. 1. 2. 
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(5) Co. Litt. 
25 a. 


(6) Duke of 
Nor fol k's caſe, 
1Vern. 164. 


(5) Bovey v. 


Smith, 1 Vern. 
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SECTION VI. 
Bur ſo long as it may be made conſiſt- 


ent with the rules of law, the deviſe 
ſhall not be impeached. And, therefore, 
although a freehold cannot be granted 77: 


Futuro, by a cone (a) in his life- 


time; . 


+ 


(a) This muſt be underſtood by conveyance at 
common law ; for though, by conveyance at common 
law, the freehold neceſſarily paſſes out of the grantor, 
and therefore requires ſome perſon in being, in whom 
it can immediately veſt ; yet ſuch neceſſity does not 


_ exiſt in caſes of conveyances under the ſtatute of uſes, 


truſts in equity, or grants of rents de novo; for in 
neither of theſe caſes is the freehold for an inſtant in 
abeyance. For, as to conveyances under the ſtatute 
of uſes, till there is ſome perſon 1 in being in whom the 
uſe can veſt, the poſſeſſion is not altered, but conti- 
nues in the feoffor and his heirs, Co. Litt. 23. (un- 
leſs the feoffor has expreſsly limited to himſelf a leſs 
eſtate, in which caſe the limitations over for want of 
a preceding freehold would be void. Rawley v. Hol- 


land, 2 Eq. Ca. Ab. 753. See alſo Fearne's Cont. 


Rem. 4 ed. 50, 51.) As to executory truſts, the 
legal eſtate immediately veſts and continues in the 
truſtee; and as to rents de nous, the tenant continues 
in poſſeſſion of the land out of which they iſſue. 
However, it is to be obſerved, that in caſes of wills, 
uſes, and truſts, if it be inconſiſtent with the eſtate, 
expreſaly declared, that the — ſhould remain 

with 
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time; yet where a man in his will gives 
a future eſtate to ariſe upon a contingency, 
and does not part with the fee at preſent, 
but retains it, this is not againſt law (5). 

: For, 


with the party, as if he has a term of years expreſsly 
given him, the law will not give him by implication 
an eſtate of freehold. Adams v. Savage, 2 Salk. 679. 
Rawley v. Holland, 2 Eq. Ca. Ab. 753. Fearne's 
Cont. Rem. 31. Mr. Butler's note (2), Co. Litt. 216. 


() Such a diſpoſition of lands is termed an execu- 
tory deviſe, whieh Mx. Fearne defines to be ſtrictly a 


limitation of a future eſtate, or intereſt in lands or 


chattels, (though, in the caſe of chattels, it is more 
properly an executory bequeſt,) which the law admits 
in the caſe of a will, though contrary to the rules of 


limitation in conveyances at common law. Eſſay on 


Executory Deviſes, 298. An executory deviſe differs 
from a remainder in three very material points. iſt, 
It needs, not any particular eſtate to ſupport it. 2d, 
By it a fee ſimple, or other leſs eſtate, may be limited 
after a fee ſimple. zd, By this means a remainder 
may be limited of a chattel intereſt, after a particular 
eſtate for life created in the ſame. To which may 
be added a fourth diſtinction, that, after an executory 
deviſe, all other ſubſequent limitations are alſo execu- 
tory ; whereas a remainder may be veſted after a con- 
tingent remainder, if ſuch contingent limitation do 
not carry the whole fee, | | 


1. © The firſt caſe happens, ſays Sir W. Black ſtone, 


when a man deviſes a future eſtate to ariſe upon a con- 


tingency, and till that contingency happens, does not 
2 | Mſpoſe 
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For, by the common law, one might deviſe 
that his executor ſhould ſell his land, and 
in ſuch caſe the vendee is in by the 

75 will, 


diſpoſe of the fee ſimple, but leaves it to deſcend to his 


heir at law ; as if one deviſes land to a feme ſole and 
her heirs upon her day of marriage, here is in effect a 
contingent remainder, without any particular eſtate to 
ſupport it, a freehold commencing in fuluro. This li- 
mitation, though jt would be void'in a deed, yet it is 
good in a will by way of executory deviſe. For ſince 


by a deviſe a frechold may paſs without corporal tra- 


dition or livery of ſeiſin, (as it mult do if it paſſes at all,) 
therefore it may commence in futuro, becauſe the prin- 
cipal reaſon why it cannot commence in futuro in other 
caſes is the neceſſity of actual ſeiſin, which always 
operates in preſentz, And ſince it may thus commence 
in futuro, there is no need of a particular eſtate to ſup- 


port it, the only uſe of which is to make the re— 


mainder by its unity with the particular eſtate a preſent 


intereſt,” 


2, © Byexecutory deviſe, a fee or other leſs eſtate may 
be limited after a fee; and this happens where a deviſor 
deviſes his whole eſtate in fee: but limits a remainder 
thereon, to commence on a future contingency, as if a 
man deviſes land to A. and his heirs, but if he die be- 
fore twenty-one, then to B. and his heirs; this remain- 
der, though void in a deed, is good by way of executory 
deviſe.” 


3. Byexecutory deviſe, a term of years may be given 
to one man tor his life, and afterwards limited over in 


For 
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will, and the fee deſcends to the heir in the 
mean time (1); and of the ſame nature 


with theſe are ſpringing uſes (c). But as 
| | . ll 


For by law, the firſt grant of it to a man for life was 
a total diſpoſition of the whole teri, a life eſtate being 
eſteemed of a higher and larger nature than any term 
of years,” 2 Bla. Com. 173. . 


It is obſervable that the learned commentator in the 
above illuſtrations of the nature of the firſt and ſecond 
Kinds of executory deviſes, ſtates them to be limitations 
which could not take effect by deed, without diſtinguiſh- 
ing deeds which operate by the rules of the common 
law, from ſuch as operate by way of uſe, an omiſſion 
the more remarkable, as he afterwards obſerves, that the 
indulgence allowed to executory deviſes, when deviles 
by will were again introduced, was adopted from the 
favourable conſtruttion allowed. to declarations of 
uſes. 2 Bla. Com. 334. With reſpec to his obſerva- 
tion, that after the limitation of a term to one tor life 
no remainder could be limited over by deed, it ſeems 
material to remark that even in a deed ſuch limitation 
over will be good, if by way of truſt, See B. 1. c. 4. 
{. 2. note (/), Fearne's Ex. Dev. 304, 407, 


(e) A ſpringing ule is an uſe limited to ariſe upon 
ſome particular contingeney ; it differs from a contin- 
gent remainder, 1ſt, That though there muſt be 


a preceding veſted eſtate, yet a preceding particular 


eſtate of freehold is not neceſſary to ſupport it. It dif- 
fers from an executory deviſe in this, that there mutt 
be a perſon ſeized to ſuch uſe when the contingency 
happens, or it cannot be executed by the ſtatute ; there- 

fore 


(1) Scatteruod 
„ Edge, 1 Salk. 
229. 
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for ſpringing uſes, like executory deviſes, 
they are either preſent or future. If pre- 
ſent, 


fore if the ceſtuique uſe in tail by diſcontinuance, or 
the feoffee to uſes, or the perſon out of whoſe ſeiſin, 
the uſe is to be ſerved by alienation or otherwiſe, de- 
ſtroy his eſtate or his poſſibility, the uſe is deſtroyed 
for ever. 1 Rep. 134. Cro. Eliz. 439. Whereas by 
an executory deviſe the freehold itſelf is transferred, 
and there needs no perſon to be ſeiſed to execute an 
eſtate in the deviſee. Gilb. Uſes, 127. 2dly, It fur- 
ther differs from a remainder, as no remainder can be 
limited by the act of the party upon or after a fee. 
Co. Litt. 18. Whereas a fee may be limited determin- 
able upon a contingent event by way of ſhifting uſe, 
Bro. Feoffment al. Uſes. Stat. 6. Ed 6. 1 Roll's Ab. 
415. Lloyd v. Carew, Pre. Ch. 72. Show, P. C, 
137. Pells v. Browne, Cro. J. 590. Sanders on 
Uſes, 187. & ſeg. A remainder being a remnant of 
an eſtate in lands or tenements expectant on a particu- 
lar eſtate, created together with the ſame, at the ſame 
time muſt wait for, and only takes effect on the regular 
expiration and determination of the particular eſtate, 
it cannot be ſo limited as to defeat or abridge the par- 
ticular eſtate. Fearne's Cont. Rem. 9. & eg. Butler's 
note (1), Co. Litt. 203. b. But a preceding parti- 
cular eſtate may be abridged and determined by way of 
ſecondary uſe, as if the limitation be to A. for life in 
tail or in fee, provided, that where C. returns from 
Rome it ſhall thenceforth remain to the uſe of B. 
in fee, Butler's note (1), Co. Litt. 203. b. Mr. 
Sanders however ſubmits, that a difference ſhould be 
made between thoſe caſes where the grantor only parts 
in the firſt inſtance with an eſtate leſs than the fee, 

| ſuch 
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ſent, the party muſt be 7 efſe & capax at 
the time; for it ſhall take effect according 
to 


ſuch as a plain rife in tail, or leaſe for life ; and thoſe 
where the grantor*departs with the whole fee, thereby 
transferring a ſeiſin to the grantee, to ſerve uſes limited 
to create particular eſtates, ſuch as a feoffment in fee, 
to the uſe of B. in tail, or for life, provided, when C. 
returns from Rome, it ſhall then be to the uſe of C. 
For in the former caſe, in order to make the eſtate 
ceale before its regularly and legally appointed period, 
and go over to another, there ſhould be regular words 
of limitation, expreſſive of the intention of the parties, 
in which caſe the remainder is ſaid to take effect by 
way of conditional limitation. The words of limita- 
tion are, ſo long, while, or until: when thele words 
are uſed, then immediately upon the contingencies 
happening the eſtate of the grantee ceaſes, and the next 
ſubſequent eſtate veſts; but if mere words of condi- 
tion, then the eſtate limited upon ſuch condition, to 
go to a third perſon, will be void as a remainder, 
and as a conditional limitation. "Theſe words of con- 
dition are generally upon condition ſo that, or pro- 
vided. Therefore if a leaſe for life is made upon con- 
dition, that if a ſtranger pay the leſſor 20/. then imme- 
diately the land ſhall remain to the ſtranger. This, 
as a condition to give the ſtranger entry, is void, 
being an abridgment of the particular eſtate; there 
being alſo expreſs words of condition, it cannot enure 
as a conditional limitation; and as a ſpringing uſe it can 
never ariſe, for to create a ſpringing uſe there muſt be 
a ſufficient ſeiſin in ſome one to ſerve it when it comes 
in eſſe ; but here there is no ſeiſin to ſerve the ſhifting 
ule, for the leſſee has only a leiſin to ſerve the ule im- 
plied 
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to the intent, or not at all. As a feoffment 


to the right heirs of B. is not good as to a 
Ipringing uſe; becauſe it is by way of 
preſent limitation, et non oft heres vivenlis: 
Otherwiſe if it were future, as to the right 
-heirs of B. after his death (d), & ſic nota di- 
verſitatem inter verba de preſent, & verba 

B de 


plicd to himſelf, and when his eſtate for life is deter- 
mined, the ſeiſin to ſerve the uſes is determined alſo. 
But if a feoffment had been made in fee to the uſe of 
A. for life, and if B. do ſuch a thing, then to the uſe 
of B. in fee, the uſe to B. will take effett in abridg- 
ment of the eſtate for life of 4, Sanders on Uſes, 
183, 184. 3d, An executory or ſpringing uſe differs 
trom a contingent remainder in this further particular, 
that as ceſtuique uſe for life cannot as ſuch be ſeifed 
to the uſe, but the ſeifin to ſerve it when it comes 14 
eſſe, muſt be independent of ſuch eſtate for life, the 
ceſtuique uſe for life cannot by forfeiture of his life 
eſtate wholly deſtroy the contingent ſpringing uſe. 
Sce Chudleigh's Caſe, 1 Rep. (but quere, Whether the 
perſon ſciſed muſt not enter to reſtore the uſe ? See 
Sanders on Uſes, 224, 225. Fearne's Eſſay Con. Rem. 
220, c ſeq.) Whereas a contingent remainder, unleſs 
protected by a general truſt, or by truſtees interpoſed 
for the purpoſe of preſerving it, or by an mvervening 
veſted remainder, may be defeated by tenant for life. 
Archer's Caſe, 1 Rep. 66. Loddington v. Kime, 


Ld. Raym. 203. Denn v. Puckey, 5 Term Rep. 299. 


(aA) The two firſt caſes referred to are authorities in 


ſupport of ſuch a diſtindtion, but they ſeem to be very 
materially 
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de futuro (2): 2dly, If future, they muſt 
ariſe within a reaſonable time (e); as a 
feoffment 


gl 


(2) Goodright v. 


Corniſh, 1 Salk. 
226. 

Scatter wood v. 
Edge, 1 Halk. 
229 See alſa, 


Moor v. Parker. 1 1 Raym. 37. Goodman v. Goodright, 2 Burr. 978. 


materially ſhaken, if not over- ruled, by the modern 
eaſes of Harris v. Barnes, 4 Burr. 2157, and Doe v. Carl- 
ton, 1 Wilf. 225. It was alſo forme:ly doubted whe- 
ther a deviſe to an infant in ventre ſa mere was good or 
not, though it was admitted that a deviſe to an infant 


when he ſhould be born was good. Snow v. Cutler, 


1 Lev. 135. But it is now clearly agreed that a de- 
viſe to an infant in ventre ſa mere is good, Taylor v. 
Bydell, 1 Freem. 243. Anon. 293. Gulliver v. 


Wickcte, x Wil. 106. Chapman v. Bliſſet, Forreſt. 


145- But the court will not conſtrue a will to extend 
to perſons not in being, unleſs the teſtator ſhew ſuch 


to be his intention by words in the will. Elliſon v. 


Airey, 1 Vez. 111. Pearſon v. Garnett, 2 Bro. Ch. 
Rep. 47. Cooper v. Forbes, 2 Bro. Ch. Rep. 63, 
Bennet v. Honywood, Ambl. Rep. 708. The infer- 


ence to be drawn from the caſes upon this point, ſeems. 


to be, as ſtated by Mr. Fearne, that whatever force is 


to be allowed to the diſtinction between executory li- 
mitations per virba de praſentt, et per verba d. future, 
it can affect only thoſe caſes where there is not the leaſt 
circumſtance from which to collect the teſtator's 
intention of any thing elſe, than an immediate deviſe 
to take effect in praſenti. Eſſay on Executory Dev. 


431, 432. 


(e) Every future intereſt, ſpringing or ſecondary uſe, 


or truſt executory, muſt be ſo limited, as neceſſarily 


to take effect, if at all, within a life or lives in being, 
and twenty-one years and ſome months over; a period 
| which, 
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ſeoffment to the uſe of A. after the death 
of B. without iſſue, within twenty or thirty 
years, 


which, Mr, Hargrave obſerves, was not arbitrarily pre- 
ſeribed by our courts of juſtice, but wiſely and reaſon- 
ably adopted in analogy to the caſes of freehold and in- 
heritance, which cannot be limited by way of remain- 
der, ſo as to poſtpone a complete bar of the entail by 
fine or recovery for a longer ſpace. Co. Litt. 20. a, 
note (5). The ſame analogy has been obſerved with 
reſpect to ſecondary fees, when limited upon an eſtate 
in fee ſimple. But the reaſon which induced the 


courts to adopt this analogy with reſpe& to thoſe eſtates 


when limited upon an eſtate in fee ſimple, does not hold 
when they are limited upon or after an eſtate tail, be- 
cauſe, when they are limited upon or after an eſtate 
tail; the tenant in tail, by ſuffering a common recovery 


before the event takes place, bars or defeats the ſe- 
condary eſtate, and acquires the fee ſimple abſolutely 


diſcharged from it. See Mr. Butler's note, Co. Litt 
274 b. Fearne's Ex. Dev. 314. Whence it might be in- 
ferred that a ſpringing or ſecondary uſe, if limited on 
an eſtate in fee ſimple, cannot be barred or otherwiſe de- 
feated, an inference by no means correct. For though 
it be true, that an executory deviſe limited on a fee 
cannot be barred or defeated, as determined in Pells v. 
Brown, Cro. Jac. 592; yet a ſpringing or ſecondary 
uſe may, as already obſerved, be defeated before the 
uſe ariſe by the deſtruction of ſeiſin, out of which the 
future uſe is to take effect, as by a feoffment upon a 
good conſideration, and without notice; Wood v. Rey- 
nolds, Cro. Eliz. 764, 765, or by a deviſe of the 
land, Moor, 731. Gilb. Uſes, 125; Sanders on Uſes. 
Subjea to this exception it may be taken as true, that 

a ſpringing 


22 
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years, or the.compals of a life or lives, is 
good, as a ſpringing ule (3), and the 
whole eſtate remains in the feoffor (/) in 


the mean time (4); for let there be ever 


ſo many, it is but one life, and muſt have 
an end. But a ſpringing executory ule, 
after a dying without iſſue () the Jaw will 
not allow (g). Nor can it be limited 
after 


7 Term Rep. 100. (4) Davis v. Speed, Carth. 262. Skin. 332. 
borough v. Fox, Forreſt, 262. Goodman v. Coodright, 2 Burt. 877. 


Dougl. Rep. 487. 


a ſpringing or ſecondary uſe cannot be defeated, if li- 


mited upon, or after an eſtate in fee ſimple. 


(f) And in the caſe of an executory deviſe, if the 
freehold and inheritance in the mean time be not diſpoſed 
of, they deſcend to the teſtator's heir at law. Pay 
caſe, Cro. Eliz. 878. Clark v. Smith, Lutwyche, 
7903. Gore v. Gore, 2 P. Wms. 28. Fearne's Ex. 
Dev. 432. ſo if an eſtate be deviſed upon a future 
contingency, and not intermediate diſpoſition of the rents 
and profits, it is a reſulting truſt for the heir, Attorney 


General v. Bowyer. 3 Vez. 725. 
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(3) Duke of 
Norfolk's Caſe, 


31. 
Lloyd v. Carew, 
Pre. Ch. 73. 


Stephens v. Ste- 


phens, Forreſt. 
228. but ſee E. 
ef Stamſord v. 
Sir John Ho- 
dart, 1 Bro. 

P. e. a8 
Woodford v. 
Thelluſſon, Ch. 


T. 1799. 


Long v. Blackill, | 


(5) L. dy Laneſ- 


Doe v. Fonnereav, 


(s) A limitation to take effect after an indefinite 


failure of iſſue is certainly void, as well by way of 
ſpringing uſe as of an executory deviſe; but, in the con- 
ſtruction of wills, courts of law and y will anxi- 
ouſly avail themſelves of any expreſſion by which the 
limitation may be reſtrained, and made to depend on 
a default of iflue living at the time of the death of the 
deviſees in tail. See Porter v: Bradley, 3 Term Rep. 


143. Daintry v. Daintry, 6 T. Rep. 307. But if the 


limitation. 
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after a fee; for after ſuch a diſpoſal, no- 
thing remains in the owner to limit. But 


there may be two concurrent contingen- 


cies, and not expectant one after the 
other (/); as where the devifor parts with 
2055 . 8 209, a the 


limitation, after an executory deviſe in tail, be ſo 
framed as to take effect, either in lieu of the preceding 
executory deviſe, if that fail, or as a remainder to de- 
pend upon it, if it take effect, it is good. See Gore 
v. Gore, 2 P. Wms. 28. Brownſword v. Edwards, 2 
Vez. 243. Doe v. Fonnereau, * Rep. * 
Fearne's Ex. Dev. 339. 


(Y Such e are 3 fled 88 
on a contingency, with a double aſpect; ſometimes 
limitations on a double contingency; and ſometimes 
concurrent or contemporary limitations. Upon the 


ſecond and third of which denominations, Mr. Doug- 


las obſerves, that there are other limitations on a dou- 
ble contingency; as where an eſtate is limited to 4. 
for life, remainder to B. in tail, remainder to C.; 
here the time when C.'s eſtate ſhall veſt in poſſeſſion, 
depends on a double contingency. 1. If B. die with- 
out iſſue before A., it will veſt immediately on the 
death of 4. 2. It B. outlive A., it cannot veſt till af- 
ter the tail in B. is at an end: And, as to the 
third denomination, he obſerves, they certainly are 
not aptly deſcribed by the words concurrent or con- 
temporary; ſuch epithets being rather expreſſive of 


- eſtates which take effect at one and the ſame time. 


Note (2), Doe v. Fonnereau, Dougl. Rep. 504., 8vo. 
ed. But though two or more ſeveral contingent fees 
| may 


Ch. III. $6. OF LIMITATION OP USES. 


the whole fee fimple, but upon ſome con- 


tingency qualifies that diſpoſition, and li- 


mits another fee, which 1s altogether new 
in law (6). And the w/timum quod ſit of a 
fee upon a fee in the limitation of an uſe 
is not yet plainly determined. It may be 
extended further than a life or lives, as to 
a year after (7); and the true rule 1s to 


ſtop 


$5 


(6) Loddingtow 
v. Kime, 

11.d Ray m. a0 
1 Salk. 224. 
Doe v. Holme, 
gWilf. 237.241 


2 Bla. Rep. 777» 


Goodright v. 
Durham, 


Dougl. Rep. 265 


8vo. ed. 
Denn v. Puckey 


5 Term. Rep. 299. Fearne's Eſſay, Cont. Rem. 292, 293. 


may be limited concurrently by will or by deed, by way 
of uſe, (Lloyd v. Carew, Pre. Ch. 72.) ſo as to be ſub- 


ſtitutes or alternatives, one for the other, and not to 


interfere, yet one only can take effe& ; for every ſuch 
contingent limitation is only a diſpoſition, ſubſtituted 
in the room of the others, upon the event of their 
failing. Fearne's Cont. Rem. 293. Such limitations, 
however, may, if contingent remainders of freehold, 


and not protected by truſtees, (not ſo of copyhold,) 


be barred by a recovery fuffered by a tenant for lite. 
See Loddington v. Kime, 1 Ld. Raymond, 203. Denn 
v. Puckey, 5 Term Rep. 299. Doe v. Burnſall, 6 T. 
R. 30. | NO RN. gas 


(i) Lord Talbot, C. in the caſe of Stephens v. Ste- 
phens, Forreſt. 228., held an executory deviſe, which 


muſt, in the nature of the limitation, veſt within twen- 


ty-one years after the period of a life in being, to be 
good; and the authority of this deciſion has been re- 
cognized in a variety of cafes. And as the doctrine 
of executory deviſes is to be referred to the indulgence 
afforded by the courts of law, prior to the ſtatute of 

| wills, 
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(5) Lloyd v. 
Carew. 

Pre. Ch. 74. 

D. of Nortolk's 
Caſe, 3 Ch. Ca. 


31. 36. 


(8) Chudleigh's 


Caſe, zRep. 138 


b. 2. c. 6. 


Q 2. 


(9) Purefoy v. 
Rogers, 

2 Saund. 380. 
Fearne's Ex. 
Dev. 299. 420- 


Fouthby v. 


Stonehouſe, 
2 Vez. 616. 
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ſtop when it proves inconvenient (7): 
Nor 1s there any danger of a perpetuity 
from theſe uſes, as from executory de- 
viſes; for all uſes, as well in e as other- 
wiſe, may be deſtroyed by the alteration 
of the eſtate to one againſt whom the re- 
medy fails in equity, there being no con- 
fidence expreſſed or implied (8); but 
every executory deviſe is a perpetuity, as 
far as it goes, that is, an eſtate unalien- 
able, though all mankind join in a con- 
veyance (#4); and it is to be remembered, 
that as an executory deviſe is never after 
a freehold, but is conſtrued a contingent 
remainder (9), becauſe it is admitted only 


for the neceſſity, and to ſupport the in- 
= * wal 


wills, in the conſtruftion of declaration of uſes, it fol- 
lows, that a ſecondary ſhifting uſe may be effectually 
limited, if to ariſe within the ſame period. See Fearne's 
Cont, Rem. 321. Maſſenburgh v. Aſh, 1 Vern. 234. 
257. 304. Long v. Blackall, 7 T. Rep. 100. Wood- 
ford v. Wann, E. T. 1799, Ch. 


(4) That an executory deviſe cannot be barred with- 
out the concurrence of the perſon entitled to take be- 
nefit under it, may be admitted ; but that, though all 
perſons intereſted in the executory deviſe will come in 
as vouchees, the executory deviſe cannot be barred by 


ſuch concurrence, is a poſition at leaſt doubtful. See 


Pells 


Ch. III. $6. OF LIMITATION OF USES. 


tent (/), as after a term for years, or the 


like, upon which a contingent remainder 


cannot depend, by reaſon of the abeyance 
of the freehold; ſo there is the ſame be- 
tween a future uſe, and a contingent re- 
mainder by way of uſe (10.) 


Pells v. Brown, Cro. Job. 590. Fearne's Ex. Dev. 
307. 85 C14: 


) Though, whenever, a contingent limitation be 
preceded by a freehold capable of ſupporting it, it is 
conſtrued a contingent remainder, and not an execu- 
tory deviſe, yet as it is poſſible that the freehold ſo li- 
mited may, by ſubſequent accident, become incapable 
of ever taking effett, (as by the death of the firſt de- 
viſee in the teſtator's life-time,) in which caſe the ſub- 
ſequent limitation, if the contingency has not then 
happened, will be in the ſame condition at the teſta- 
tor's death, (that 1 is, at the time when the will is to take 
effeR,) as if it had been limited without any preceding 
freehold; now, in this caſe, it has been held, that 
where ſuch ſubſequent contingent limitation could not 
veſt at the teſtator's death, it ſhall enure as an execu- 
tory deviſe, rather than fail for want of that preceding 
freehold which had never taken effect. Hopkins v. 
a wr 1 Atk. 582. Forreſt. 44. and caſes there 
cited. Brownſword v. Edwards, 2 Vez. 249. But 
when a preceding freehold has once veſted, no ſubſe. 
quent accident will make a contingent remainder enure 
as an.executory deviſe, Fearne's Ex. „ 420. 
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(10) See Good- 
title v. Billington 
Dougl. Rep. 729. 
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_ CHAP. IV. 


Of the Limitation of Uſes where the Intent does 
not appear. 


SECTION I. 


UT further, where the intent of the 
parties does not ſpecially appear, it 
is intended to agree with the rules of 


„a. law (1). And therefore the Chancellor, 


: Freem. #43: in Caſe of an uſe, often (a) adjudged by 
2 imitation of the rules of law, and accord- 
op. Rep. 2 40. 
ing to the nature and quality of the land; 


as in caſe de pofſeffone fratris, Borough- 
Engliſh, gavelkind, lands on the mother's 
C) Co. Lin. fide, Sc. (2). For Chancery will conſult 


| 13. 2. 144 d. 8 « . 

ls 3 with the rules of law, where the intention 

16 Chudleigh's | 1 7 | 
. of the parties does not ſpecially appear. 

127. 2 Rolls Ab. 780. Banks v. 9 2 P. Wms. 719. Cowper v. E. of Cowper, 2. 


ys; 
Wile 
5 

1 Wms. 75 


(a) The inſtances in which Chancery did not adopt 
the rule of law, are pointed out by Lord Bacon in his 
Reading on the Statute of Uſes, (8vo edit. p. 308.), 
and referred to the difference between uſes and the 

land itſelf, or, as he expreſſes himſelf, between uſes 
and caſes of poſſeſſion. * | 
$9 


S 


n 
wy ny 


* F 
ho . 2 
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So the widow of the ceſtuique truſt of a 

copyhold eſtate, ought to have her free 

bench or widow's eſtate, as well as if the 

huſband had had the legal eſtate in him (609. 

And there it may be ſaid, that @quiras ſe- 

quitur legem. So a tenant by the curteſy 

ſhall be decreed of the truſt (c), as well as 

of a legal eſtate (3). But dower (d) is not (3) Suectagls 

allowed out of a a truſt eſtate (4) of inhe- 8 
ritance, Scarie, 


1 Atk. 603. 
Watts v. Ball, 1P. Was. 108. (4) Colt v. Coll, 1 Ch, Rep. 254+ 134. 34 "4 


133 
VE 
A 

.. 2 
4 
71 
4 
BY 
18 
5 
13 


. (5) This doctrine, though Gdinsdy ſtated in Otway 
v. Hudſon, 2 Vern. 585, and recognized by Sir J. Jekyll, 
Maſter of the Rolls, in his judgment on the caſe of 
Banks v. Sutton, 1 P. Will. 712, is at leaſt ſhaken by 
the later caſes, in which it has been held, that a wife 
ſhall not be endowed of a truſt eſtate of inheritance; 
and it is more eſpecially ſhaken by the obſervations 
which fell from Lord Hardwicke, in giving judgment 
on a nearly ſimilar caſe. Godwin v. W 2 Atk. 


525. 


(c) But the huſband of a feme ceſtuique uſe was not 

permitted to have his curteſy at common law, 1 Rep. 

123. b. Perkins, § 463- 457. Gilb. Uſes, 25. 239. 

which appears alſo from the preamble of the ſtatute of 

. | uſes, which enumerates the inconveniences reſulting 
| | from them. 


+28 (d) Several diſtindtions are ben upon this point, | W 
in the judgment given by Sir J. Jekyll, in the caſe of 1 
Banks v. Sutton, 2 P. Will. 700. But it ſeems now 
H 2 | ſettled, 
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(5) Vernon's 


Caſe, 4 Rep. I. 


b Gubert's 


Wiſes, 25. 2 Bla. 


Com. 137. 
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ritance, nor was it antiently of an uſe; 


and moſt eſtates being then in ule, was 


the firſt occaſion and original of join- 
tures. (5); though no manner of reaſon 
can be given for it, if it were res integra, 


but the authorities are clearly ſo, and it 


would overturn many ſettlements to make 


an alteration in it. 


ſettled, that a wife ſhall not be endowed of a truſt 
eſtate of inheritance, whether the truſt be created by 


the huſband himſelf or by a ſtranger. Chaplin v. Chap- 


lin, 3 P. Will. 229. Attorney-General v. Scott, For- 


reit; 138. Godwin v. Winſmore, 2 Atk. 525. Dixon 
v. Saville, 1 Bro. Ch. Rep. 326. Nor will the huſ- 


band, having obtained a decree directing the truſtees 
to convey to him the legal eſtate, differ the caſe. Gul- 
fton v. Gulſton, per Maſter of the Rolls, 16th July, 
1792. In Ryall v. Rowle, 1 Vez. 357, Lord Hard- 
wicke obſerves, that the only caſe in which, as to rules 
of property, courts of equity do not follow the law, is, 
that a widow is not entitled to dower out of a truſt 
eſtate. 


In what caſes the widow ſhall be endowed, notwith- 


flanding a truſt term outſtanding, lee 85. 


WE: 


Ch.IV, 52. OF LIMITATION OF USES. 


SECTION. 


[JPN the ſame kind of reaſoning it is, 


that a truſt of a term muſt go as 


the term at law would have done by the 


like limitations (4); and if it be given to 
two jointly, as ſurvivorſhip would have 
taken place at law, it muſt do the ſame 


(d) This rule ſeems to be laid down in too great a 
latitude, I have already, vol. 1. p. had occaſion to 
obſerve, that, at common law, the remainder of a 
term, after a limitation for life, was conſidered as void, 
and that the allowance of ſuch limitation in courts 
of law has hitherto been confined to caſes of execu- 
tory deviſes; whereas, in equity, ſuch limitations 
over of a term in truſt, created by deed, have been 
allowed, Walmſtrey v. Tanfield, 1 Ch. Rep. 16. 
Maſſenburgh v. Aſh, 1 Vern. 234. 304. an executory 
deviſe of a term, and the limitation of the truſts of a 


term, being governed by the ſame rules. Fearne's . 


Ex. Dev. 354. But if ſuch limitations over of a term 


in truſt, created by deed, would not be allowed to 


operate in courts of law, it muſt neceiarily follow, 
that in the conſtruction of ſuch limitations over in a 
deed, courts of equity do not conſider themſelves 
ſtrictly bound to apply the rule which courts of law 


would have applied to ſimilar limitations of the term 


itſelf, 


wo Ye > 
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(1) Aſton v. 
Smallman, 


- 2Vern. 556. 
Webb v. Webb, 


2Vern. 668. 
D. of Norfolk 
V. Howard, 
1Vern. 164. 
(2) Draper's 
Caſe. 2 Ch 
Ca. 64. 


Lady Shore v. 
Billingſby. 

ab Vern, 482. 
See allo Webſter 


v. Webſter, 


2 P. Wms. 347. 


Cra v. Willis, 
2 P. Wms. 529. 
Willing v. Baine 
3 P. Wms. 114. 
Perkins v. 
Bayntum, 


x Bro. Ch. Rep. 
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in equity (1) (e): Yet the advantage of 
ſurvivorſhip is againſt equity (/), but the 
Judges will have it ſo even in a deviſe to 
executors (2). And the diſtinction ſeems 
to be, where two become joint tenants, 
or jointly intereſted in a thing by way of 
giſt, or the like, there the ſame ſhall be 
ſubject to all the conſequence of law; 
for. in favour of volunteers, there is no 
reaſon for equity to interpoſe (3) ; but as 
to a joint undertaking C) in the way of 

trade, 


118. Frewen v. Rolfe, 2 Bro. Ch. Rep. 220. joliffe v. kat, 3 Bro, Ch. Rep. 25. Bald» 


_ V. _— 3 Bro. Ch. Rep. 455. 


(3) Jefferies v. Small, 1 Vern. 217. 


(e) Unleſs there be an agreement between them to 
ſever the joint tenancy. Frewen v, Rolfe, 2 Bro. Ch, 
Rep. 220. Parteriche v. Pawlett, 2 a. 55. Moyſe 
v. Giles, 2 Vern: 385. 


(J So faid arguendb in Barker v. Giles, 2 P. Wms. 
281. And in Parteriche v. Pawlett, 2 Atk. 55. aliena- 


o rei praſertur.j juri accreſcendi, is ſaid to be a maxim in 


equity. But in Cray v. Willes, 2 P. Wms. 529, the 
Maſter of the Rolls obſerved, that a right by furvi- 


vorſhip is as good as a right by deſcent; neither is 


there any thing unreaſonable or unequal in the law of 
joint-tenancy, each having an equal chance to ſurvive. 
See, on this point, Staples v. Maurice, 7 Bro. P. C. 
49. Campbell v. Campbell, 4 Bro. Ch. Rep. 1 5. Mor- 
ley b. Bird, 3 Vez. 628. Stewart v. Bruce, 3 Vez. 361. 


12 If two take a leaſe Jointly of a farm, the leaſe 
_- ſhall 
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trade, or the like, it is otherwiſe; and the 
cuſtom of merchants (+) is extended to 
all traders to exclude ſurvivorſhip (4). 


ſhall ſurvive, but the ſtock on the farm, though occu- 
pied jointly, ſhall not ſurvive. Jeffries v. Small, 1Vern. 
217. 


If two perfons 3 a ſum of money by way of 
mortgage, and take the mortgage to them jointly, and 
one of them dies, when the money 1s paid, the ſurvivor 
ſhall not have the whole, but the repreſentative of him 
who is dead ſhall have his proportion. Petty v. Sty ward, 
1 Ch, Rep. 31. 


If two or more purchaſe lands, and advance the 
money in equal proportions, and take a conveyance to 
them and their heirs, it is a joint tenancy, that is, 
a purchaſe by them jointly of the chance of ſurvivor- 


ſhip. But when the proportions of the money are not 


equal, and this appears in the deed itſelf, this makes 
them 1n the nature of partners; and however the legal 
eſtate may ſurvive, yet the ſurvivor ſhall be conſidered 
but as a truſtee for the other, in proportion to the 
ſums advanced by each of them. So if two or more 
make a joint purchaſe, and afterwards one of them 
lays out a conſiderable ſum of money in repairs and 
improvements, and dies, this ſhall be a lien on the 
land, and a truſt for the repreſentative of him who ad- 
vanced it. Per Maſter of the Rolls, Lake v. Gibſon, 
1 Eq. Ca. Ab. 291 


(>) The rule is „ Jus accreſcendi inter mercatores, pro be- 
deſficio commercii lacum non haber. Co, Litt. 182, a. 


. k a { 8 
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(a) Lake v. 


Gibſon, 1 Eg. 
Ca. Ab. 290. 
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(1) D. of Nor- 
foik's Caſe, 


3 Ch, Ca. 24. 
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SECTION III. 


ET terms are admitted to attend the 
inheritance to protect it for pur- 


chaſers (1); and this came up in Queen 


Elizabeth's reign, fince the way of limit- 


ing terms in mortgage came in uſe (i). 
Theſe 


(i) The creating of terms for the purpoſe of 2 
ing money lent on mortgage of the land, was with 2 
view to obviate the inconveniences which were found 
to ariſe from the ancient way of making mortgages 
by charter of feoffments, with a condition of de- 
feaſance; for by juch mode, if the condition was not 
performed, the eſtate becoming abſolute was thence- 
forth ſubje& to all the real charges and incumbrances 
of the feoffee, and, as ſome thought, to the dower of his 
wife. See 2 Bla. Com. 158. Powell on Mortgages, 
7, 8, and the authorities there referred to. See allo 


Pawlett v. Attorney General, Hard. 466. But whether 


the mortgage be created by way of feoffment or by a 
term for years, if the mortgage debt is not paid at the 
time appointed, the eſtate mortgaged is abſolutely for- 
feited to, and becomes the property of the mortgagee 
at law. But courts of equity permit the mortgagor 
to redeem, on payment to the mortgagee of his princi- 


pal, intereſt, and coſts; ſtill this is merely a right in 
equity; the legal eſtate continuing in the mortgagee, 
the ſubſequent payment, though it give the mortgagor 


the equitable right to the eſtate, not affecting the legal 


continuance of the term. By an analosy to the caſe 
of 


Ch. IV. 93. . OF LIMITATION OF USES. 


Theſe truſts of terms attending on the in- 
heritance, though entailed, were not with- 
in the ſtatute de donrs, and may be aliened 


by 


of mortgages, when terms of years are created for ſe- 


curing the payment of jointures or portions for chil- 
dren, or for any other purpoſe, they do not determine, 


unleſs there be a ſpecial proviſo, by the performance of 
the truſts for which they are raiſed. Thus in all theſe 


caſes, the legal intereſt, during the continuance of the 
term, is in the truſtee, but the owner of the fee is en- 


. titled to the equitable and beneficial intereſt. As 
courts of common law had determined, that the poſ- 


ſeſſion of the leſſee for years was the poſſeſſion of the 
owner of the freehold ; courts of equity determined, 
that where the tenant FA years was buta truſtee for 
the owner of the inheritance, he ſhould not ouſt his 


ceſtuique truſt, or obſtru& him in any act of owner- 


ſhip, or in making any aſſurances of his eſtate. In 
theſe reſpects, theretore, the term is conſolidated with 
the inheritance; it follows the deſcent to the heir 
and all the alienations made of the inheritance, or of 
any particular eſtate or intereſt carved out of it, by 
deed, will, or act of law. Whitchurch v. Whitchurch, 
2 P. Wms. 236. Gilb. Rep. 168. 9 Mod. 124. 


Charlton v. Low, 3 P. Wms. 330. Villiers v. Villiers, 


2 Atk. 72. Willoughby v. Willoughby, Ambl. Rep. 
282.; but more fully reported, 1 Term. Rep. 763. 
Goodright v. Sales, 2 Wilſ. 329. Scott v. Fenhoulet, 
1 Bro. Ch. Rep. 69. But, though the truſt or be- 
nefit of the term is annexed to the inheritance, the 
legal intereſt of the term remains diſtinct and ſeparate 


from it at law ; and the whole benefit and advantage to 
| be 
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2) D. of Nor- 
olk's Caſe, 
3 Ch. Ca. 16. 


24. 


(3) D. of Nor. 


ſolk's Caſe, 


9 Ch. Ca. 24. 


A TREATISE OF EQUITY. Book II. 


by the parties (I), but of terms in groſs 
not, and therefore the judges would not 
admit of their being entailed (2). And a 


term attendant becomes in groſs, when 


it fails of a freehold and inheritance to ſup- 
port it, or is divided from the inheritance 


by different limitations (7), or the like (3). 


The 


be made of the term ariſes from this 3 by 
affording the means of protecting bona fide purchaſers 
of real eſtates, and alſo of enabling courts of equity 
to keep real eſtates in the right channel; courts of 
equity conſidering ſuch terms as creatures of equity. 
See Mr. Butler's Note, Co. Litt. 293, in which the 


utility of terms to attend the inheritance is explained 


and eſtabliſhed. See alſo Willoughby v. Willoughby, 
Ambl. Rep. 282. Nourſe v. Yarworth, F inch's Rep. 
160. 


(k) And as it ſeems, without fine or recovery. D. of 
Norfolk's Caſe, 3, 10. 


(1) Every term ſtanding out, is at law a term in 


groſs. If it is different in equity, it muſt be by affeCt- 
ing the perſon holding the term with a truſt to attend 


the inheritance. This may be by two ways, by ex- 
preſs declaration, or by implication of law. If the 
term is made attendant on the inheritance by expreſs 
declaration, it is immaterial whether the term, if in 


; the ſame hand with the inheritance, would or would 


not have merged, or whether it be ſubject to ſome ul- 
terior limitation, to which the inheritance is not ſub- 
jet, the expreſs declaration will be ſufficient to make 
zt attendant on the inheritance. But if the term is to 

| be 
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The truſts of a term in groſs therefore can 
be limited no otherwiſe in equity, than the 
eſtate of a term in groſs can be deviſed in 


law (vi); for they are not tor ſetting up - 
5 a . 25 ; . . . ru 


be made attendant on the inheritance by implication of 
law, then it is neceſſary that it ſhould not be ſubject to 
any other limitation, and that the owner of the inherit- 
ance ſhould be entitled to the whole intereſt in the truſt 
of the term; fo that according to the rule laid down in 


Beſt v. Stamford, Pre. Ch. 253, 2 Freem. 288; it 


the term and inheritance had been in the fame hand, 


the term would have merged (as to the merger of 
terms, fee c. 6. 1.8.) ; and the intent of the owner of 
the inheritance to purchaſe the whole intereſt in the 
term, will not, it feems, be ſufficient to render the tern 
attendant on the inheritance by implication of law. 
Scott v. Fenhaullett, 1 Bro. Ch. Rep. 69. But any 
limitation, though void in law, which ſhews an inten- 
tion to ſever the term from the inheritance, will be 
ſufficient for ſuch purpoſe. Hayter v. Rod, 1 P. Wms. 


359. And therefore a term, though limited in truft 


for A. and his heirs, will devolve on the perſonal repre- 
ſentative of 4. Hunt v. Baker, 2 Feen. 62. See alſo 


2 Freem. 131. 


(n) A term may not only be limited to any number 


of perſons ſucceſſively for life, if all are in being at the 


time, but it may be limited to one for life, with re- 
mainder over to his firſt and other ſons in tail, and for 
default of ſuch ifſue, then to his daughters. Maſſen- 
burgh v. Aſh, 1 Vern. 234. Higgins v. Dowler, 
1P, Wms. 98. The reſult of the ſeveral deciſions in 

ci ſupport 
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4 Gilb. Uſes, 
189. 


(5) Gilb. Uſes, 
24. 
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rule of property in Chancery, other than 


that which is the rule of property at law 


(4). So that the rules are the ſame in 
equity in caſes of truſts of terms, as in de- 
viſes at common law (5). (7). 


ſupport of the doctrine of theſe cafes, is thus ſtated by 
Mr. Fearne, Ex. Dev. 407. that, ©* whatever number 
of limitations there may be after the firſt executory de- 
viſe of the whole intereſt, any of them which is fo 
limited that it muſt take effeR, if at all, within twenty- 
one years after the period of a life then in being, may 


be good in event, if no one of the preceding executory 


limitations which would carry the whole intereſt hap- 
pens to veſt ; but when once any preceding executory 
limitation which carries the whole intereſt happens to 
take place, that inſtant all the ſubſequent limitations 
become void, and the whole intereſt is then become 


veſted.” See Stanley v. Leigh, 2 P. Wms. 686. Stud- 


holm v. Hodgſon, 3 P. Wms. 300. Brooks v. Taylor, 
Moſely, 188. Stephens v. Stephens, Forreſt. 228. 
Gower v. Groſvenor, Barnard. 54. Doe v. Fonne- 
reau, Dougl. 470. Marſh v. Marſh, 1 Bro. Ch. Rep. 
293. Knight v. Ellis, 2 Bro. Ch. Rep. 570. Hockly 


v. Mawby, 3 Bro. Ch. 82. But ſee Clare — 


Forreſt. 21. Wyth v. Blackman, 1 Vez. 196. 202. 


(2) This refers to courts of law having borrowed from 
courts of equity the ſeveral principles which they no- 
apply in the conſtruction of the declarations of uſes 
and executory deviſes. The principles which courts 


of law apply, in what they conſider as equitable actions 


(trover, money had and received), are alſo drawn from 
courts of equity. 


Ch. IV. 54. OF LIMITATION OF USES. 


SECTION IV. 


Bur a difference between a chattel and 


| inheritance is a difference only in 


words and not in reaſon or the nature 
of the thing ; for the owner of a leaſe 
has an abſolute power over his leaſe, 
as the owner of an inheritance over his 
eſtate; and where no perpetuity is intro- 
duced, nor any inconvenience does appear, 
there no rule of law is broken (1). A 
term may therefore be limited to twenty 
ſucceſſively for life, if all in being toge- 
ther (o), becauſe they muſt all wear out in 

a little 


(o) In a former note, I have referred to the origin 


and utility of long terms being made attendant on 
the inheritance. But by their operation the legal eſtate 
being ſeparated from the beneficial intereſt, ' many | 


inconveniences would have reſulted from them, had 
not courts of equity interpoſed and laid down certain 
rules reſtrictive of the legal right of the truſtee. Hence 


it became a rule in equity, that where the tenant for 


years is but a truſtee for the owner of the inheritance, 
he ſhall not keep out his ceſtuique truſt, nor par: ratione 
obſtruct him in doing any act of ownerſhip, or in 
making any aſſurances of his eſtate ; and therefore in 
equity ſuch a term for years ſhall. yield and be moulded 
according to the uſes, eſtates, or charges, which the 
owner of the inheritance declares or carves out of the 

RE | tee, 
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Nottingham, 
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(2) Gor ing v. 
Bickerſtaffe, 
A Ch. Ca. 8. 


(2) Stephe Ns v. 


Steph ens, 


Forreſt. 288. 
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a little time (2). And ſo it is a good li- 
mitation, where the contingency 1s circum- 
icribed within the compals of a lite, and 
one ſtep further, viz. to the firſt fon, 
though not 72 eſe, at the time and twenty- 
one years afterwards (g). And ſo juſt 
and reaſonable is this allowance to make 
proviſion for families, that where the com- 
mon lawyers have complained that this 

- court 


fee. Per Lord Chancellor Hardwicke, Willoughby v. 


| Willoughby, 1 Term Rep. 765. Courts of law feel- 


ing the reaſonableneſs of this rule, allowed it to prevail 
as an exception to the general rule of law, which re- 
quires a plaintiff in ejectment to recover by the ſtrength 
of a legal title; fo that it is now eſtabliſhed by many 


deciſions, that even at law an eſtate in truſt, merely 


for the benefit of the ceſtuique truſt, ſhall not be ſet up 
againft him ; any thing ſhall rather be preſumed. 
Goodtitle v. Knott, Cowp. Rep. 46. Doe v. Pott, 
Dougl. Rep. 72 1. Lade v. Holford, Law of Nui Prius, 
ed. 1775, p. Ito. The rule as ſtated in Goodtitle v. 
Knott, requires the truſt to be merely for the benefit 
of the plaintiff eeſtuique truſt, which would confine 
its operation to caſes of ſatisfied terms, or terms which 
had done their office, ſo far at leaſt as the intereſt of 
third perſons was involved. But in the caſe of Doe 
on the dem. of Briſtowe v. Pegge, 1 Term Rep. 758, 
in a note, Lord Mansfield appears to have extended 
the application of the rule to the cafe of a confeſſedly 
unſatisfied outſtanding term; the plaintiff admitting 
the char ge, and claiming toil ſubject to the incum- 


3 brances, 
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court did encroach upon them, it may on 
the contrary be retorted, that they ought 


rather to confeſs themſelves beholden to 
this court for their rules in equity. 


brances, and the truſtees not aſſerting their title. This 


extenſion of the rule was, however, by no means ſatiſ- 
factory; and accordingly, in the caſe of Doe v. Staple, 


2 Term Rep. 698. it was by the opinion of three 


Judges, Lord Kenyon C. J. Aſhhurſt J. and Groſe 
J. (difentrente Buller J.) reſtrained within its former 
limits. | | 


SECTION V. 


AND it is no ſtrange notion at law, 

that long term for years ſhould at- 
tend and wait on an inheritance; in which 
caſe they are to be governed and directed 
by the intention of the parties that created 
them (1): and when they have done their 


office, duty, and truſt, and have born the 
burthen, I mean, have raiſed the portions 


which were the original cauſe of their 
creation, then ought they in equity and 
>» conſcience 
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1) Beſt 1 


Stam ford, 


Pre. Ch. 282. 


2 Freem. 288. 
1 Salk. 154. 
Davidſon v. 
Foley, 2 Bro. 
Ch. Rep. 213. 
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conſcience to ceale, and return back to 
the channel (2) from whence they were 


extracted (o). por it is a reaſon in law, 


that ceſſante cauſ# ceſſat effeflus ; and there 
is no original conſideration to give them 
a longer being: So that ſuch a term 
ought not to be made uſe of to any other 
purpole, eſpecially to deprive a dowrels 
of her dower (p). But theſe terms have 
been always looked upon as a good ſe- 


(o) Unleſs it can be collected from the inſtrument, 
that the party raiſing the term intended to ſever it from 


the inheritance. Hayter v. Rod, 1 P. Wms. 360. 


(p) It is now ſettled, though for ſome time contro- 
verted, that a dowreſs ſhall have the benefit of a ſatis- 
fied term againſt the heir. Dudley v. Dudley, Pre. 
Ch. 241. Higford v. Higford, 1 Eq. Ca. Ab. 219. c. 5. 


Duke of Hamilton v. Mohun, 1 P. Wms. 121, Wil- 


liams v. Wray, 1 P. Wms. 137. Butler's note (1), Co. 
Litt. 208. The caſes in which this right of the 
dowreſs was denied, were, Brown v. Gibbs, Pre. Ch. 
97. Wray v. Williams, before Lord Keeper Wright, 
Pre. Ch. 15 1. A dowrels may alſo, though not dow- 
able of an equity of redemption of a mortgage in fee, 
Dixon v. Saville, 1 Bro, Ch. Rep. 326, redeem Fl 
mortgage for years, and hold over againſt an heir till 


ſatisfied : Pal mes v. Danby, Pre. Ch. 1 37. Powell on 


Mortgages, 99. but not againſt a purchaſer, Swannock 
v. Lytord, Ambl. Rep. C. : | 


, 


Ch. IV. g. OF LIMITATION OF USES. 


curity to a purchaſer againſt dower, 
though the purchaſe w was with notice 70. 


(4) It n does appear, in the report of the caſe 
of Lady Radnor v. Rotherham, Pre. Ch. 65, that the 
purchaſer had, at the time of the purchaſe, notice of 


the marriage of the vendor, and that notwithſtanding 


ſuch circumſtance, Lord Chancellor Somers refuled to 
ſubject his purchaſe to the dower of the wife of the 


vendor ; ſuch alſo may be colle&ed to have been the 


opinion of Lord Hardwicke, in giving judgment in the 
caſe of Hill v. Adams, as reported in 2 Atk. 208. ſee 
Mr. Butler's additional note, Co. Litt. 208. b. where the 
judgment of Lord Hardwicke is ſtated from a MS. 


note. But if theſe deciſions bear out the propofi tion, 


that a, purchaſer with notice of the wife's title to dower 
may defeat it, they are at leaſt exceptions to the general 
principle of equity, which refuſes protection even to 
purchaſers againſt a preſent or eventual right in another 
of which they had notice. 


SECTION VL 


UT it is ſaid, that if the term be not 
expreſsly declared in the aſſignment 

to be attendant on the inheritance, but is 
ſo only by conſtruction in equity, it ſhall 
in equity be aſſets for the payment of 
. ED debts, 
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| debts, but the heir ſhall have the ſur- 

| (1) Chapmany. plus (1); and ſo the difference that had 

| 188, 18g. been formerly taken in this caſe between 

legal and equitable aſſets, has been ex- 

ö pulwKaoded (7). Yet the law ſeems now other- 
| | wile ; for a term in the owner is aſſets at 
law, but a term in truſt is not to be made 


ö aſſets in equity (), and it would be dan- Z 
| (+) Tiffinr. = gETOUS to purchaſers to make it ſo (2). | 
| 1.34. Neither ſhall the cuſtom of London prevent | 
| Raden v. E. of . . 

Pembroke, the attendance of a leaſe on the inherit- 

2 Vern. 32. . 

5 Ch. Rep. 16. ance, though there was no declaration of } 

(3) pere. truſt (7), that it ſhould be attendant (3); } 

erivell, 
Vern. 104. ä ſo a 


(Y The only diſtinction upon this point is, whether 
che term be in grofs or attendant on the inheritance ; 
the term be in grols, it is perſonal aſſets; if the term 
ge in a truſtee, and attendant on the inheritance, it is 
real aſſets; in both caſes the aſſets are legal. What 
conſtitutes difference between legal and equitable aſſets 
will be conſidered, B. 4. pt. 2. c. 2. ſ. I. 


(s) Such a term is, however, real aſſets in the hands 
of the heir; for the ſtatute of frauds having made a truſt 
in fee aſſets in the hands of the heir, the term which 
follows the inheritance, and which is ſubje& to all 
charges which affect the inheritance, muſt be ſo alſo. 
See Attorney General v. Sir G. Sandys, Hard. 489. 
Willoughby v. Willoughby, 1 Term Rep. 766. 


() If the implication that the term ſhould attend the 
inheritance 


ch. Iv. 96. OF LIMITATION OF USES. = 


ſo if a feme covert hath ſuch a term (4), 
it ſhall not ſurvive to the huſband (2). 
Indeed if a man purchaſes an inheritance 
in the name of truſtees, and takes a mort- 
caged term carved out of ſuch inheritance 


in his own name, in order to protect the 


inheritance, ſuch term will be liable to the 
| payment of his debts, becauſe it ſtill re- 
mains as a chattel in him (5): but if they 
are both in the name of other perſons, 
there is no difference in reaſon, whether 
he had the term or inheritance firſt in 
him ; but the heirs are to have the leaſe to 
attend the inheritance (6). 


inheritance be raiſed, all the conſequences incidental 
to a term expreſsly declared attendant, will neceffarily 
attach. See Willoughby v. Willoughby, 1 Term Rep. 
766. | | 


(u) In the caſe of Beſt v. Stamford, the wife ſur- 
vived the huſband, and it does not appear that he had 
made any diſpofition, nor indeed could he, having con- 
ſented to the creation of the term. I am, however, in- 
clined to think the poſition within the principle which 
governs terms attendant on the inheritance. 


rex: 


Stamford, 
Pre. Ch. 254+ 
1 Salk, 154. 


(;) Tiffin v. 
Tin, 2 Ch, 
Ca. 49. 
1Vera. 1. 


(6) North v. 
Langton, 
2 Ch. Ca. 156, 


2 Ch. Rep. 148. 
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* H A EV. 
Les e by Operation of Lars, 


$LETION 1 


UT we muſt examine more particu- 
larly to whom the uſe ſhall be by 
operation of law (a), where there 1s either 
no declaration, or but in part only, and 


here 1 it is a general rule, that the truſt re- 
ſults 


(a) By the ſtatute of frauds, as before obſerved, 
B. 2. c. 2. ſ. 4. all declarations of truſts of lands, 
Oc. are required to be in writing ; but there is an 
expreſs ſaving of truſts ariſing by implication of law, 
ſee Cottingham v. Fletcher, 2 Atk. 15 5. and transferred 
or extinguiſhed by operation of law ; which truſts are 
declared to remain and be of the ſame force and effett 
as before the ſtatute. Upon which, Lord Hardwicke, 
in the caſe of Lloyd v. Spillet, 2 Atk. 150, obſerves, 
that he was bound by the ſtatute of frauds to con- 


ſtrue nothing a reſulting truſt, but what are there 


called truſts by operation of law; which are, firlt, 
when an eſtate is purchaſed in the name of one perſon, 


but the money or conſideration is given by another; | 


or ſecondly, where a truſt 1s declared only as to part, 
and nothing ſaid as tothe reſt, what remains undiſpoſed 
of re{ults to the heir at law, and they cannot be faid 


3 to 


— — — Ay 1 


— © — 


— 
Fa 


| Whalley, 1 Vern. 484. Sanders on Uſes, 240. 
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ſults to the party from whom the con- 
ſideration or eſtates moved (1). As firſt, 
in caſe of a purchaſe, where a man buys 
land in another's name, and pays the 
money (2), it will be in truſt for him that 

| | pays 


117 


(1) Pelly v. 
Madden, 
21 Vin. Ab. 


498. pl. 15 


(2) Anon, 
2 Ventr. 361. 
Gaſcoigne v. 
Theving, 


1 Vern. 366, Lloyd v. Spillett, 2 Atk. 130. Smith v. Baker, 1 Atk. 385. 


to be truſtees for the reſidue. I do not know,” adds his 
Lordſhip, **any other inſtance beſides theſe two, where 
this court has declared reſulting truſts by operation of 
law, unleſs in cafes of fraud, and where tranſactions 
have been carried on mals fide.” This conſtruction of the 
above clauſe of the ſtatute of frauds reſtrains it to ſuch 
truſts as ariſe by operation of law, except in caſes of 
fraud, whereas it clearly extends to ſuch as are raiſed 
by conſtruction of courts of equity; as in the caſe of 


| an executor or guardian renewing a leaſe, though with 


his own money, ſuch renewal ſhall be deemed to be in 


trult for the perſon beneficially intereſted in the old 


leaſe, Holt v. Holt, 1 Ch. Ca. 191. Whalley v. 


It is 
allo obſervable, that the firſt inſtance ſtated by his 


Lordſhip of a reſulting truſt is not ſo qualified as to 


let in the exceptions to which the general rule, as 
our author properly terms it, is ſubje& ; and the ſe- 
cond inſtance is only applicable to a will, whereas the 
doctrine of reſulting truſts is equally applicable to con- 
veyances. But in the caſe of a conveyance, it is by 
no means univerſally true, that what is not conveyed 
will reſult; as where the grantor limits an eſtate for 
years to himſelf, and an eſtate to another, by way of 
uſe, upon a contingency which may not happen within 
tae term of years, an eſtate of freehold will not re- 
ſult 
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(z) Palmer v. 
Young, 1 Vern. 
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pays the money (4). So where one of the 
three, that held a leaſe under the dean and 
chapter, ſurrenders the old leaſe, and 
takes a new one to himſelf (3), this ſhall 


be a truſt for all (c). But although in the 
5 


ſult to the grantor. That a voluntary conveyance does 


not imply a truſt, ſee Young v. Peachy, 2 Atk. 256. 


Lord Hardwicke's view of the ſubject of reſulting 
truſts ſeems alſo defective, as it is confined to caſes where 
only part of the uſe is diſpoſed of, or conveyed ; whereas 
though the whole of the eſtate be conveyed, if it be for 
particular purpoſes, or on particular truſts, which by ac- 
cident or otherwiſe cannot take effect, a truſt will reſult; 
as where the teſtator deviſes real eſtates to truſtees in 
truſt to ſell and apply the purchaſe money in a particular 
manner, and ſuch purpoſe cannot be effectuated, the 
fund, though money, will be conſidered as land, and will 
reſult to the heir at law. Cruſe v. Barley, 3 P. Wms. 
20. Randall v. Bookey, Pre. Ch. 162. Emblyn v. 


Freeman, Pre. Ch. 541. Stonehouſe v. Evelyn, 3 P. 


Wms. 252. Digby v. Legard, Trin. 1774. Akeroid 


Vi. Smithſon, 1 Bro. Ch. Rep. 503. Robinſon v. Taylor, 


2 Bro. Ch. Rep. 589. Spink v. Lewis, 3 Bro. Ch. 
Rep. 355. but ſuch fund is perſonal eſtate of the heir 
and as ſuch will go to his executor, Hewett v. W right, 


1 Bro. Ch. Rep. 86. Hill v. Bowyer, Rolls, 26 June, 


1795. Levatt v. Redham, 2 Vern. 138. 


(b) This poſition is ſubject to the exceptions ſtated 
in the following ſection. 


(c) So if a truſtee purchaſe lands with his truſt mo- 
ney, 


— — — % = 


s 


no- 


ey, 
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purchaſe-deed, the conſideration- money 
is mentioned to be paid by the purchaſer, 
and there is no expreſs declaration of a 
truſt; yet it appearing upon the face of 


the deeds to be a truſt for an infant heir in 


purſuance of marriage articles, and the 
purchaſer at the courts he held declared it 


was his ſon's eſtate, it ſhall be decreed a 


truſt for him, though to the diſappoint- 
ment of the purchaſer's will; and of his 


creditors. For though creditors are fa- 
vourites, yet we muſt not pay them out 
of other men's eſtates; nor, as Juſtice 


Twyſden ſaid, ſteal leather to make poor 
men's ſhoes (4). 


ney, and take the conveyance in his own name with- 
out declaring the truſt, but reciting or otherwiſe ad- 
mitting that the purchaſe was made with the profits of the 
truſt eſtate, a truſt will clearly reſult for the perſon who 
was entitled to the profits. Deg v. Deg, 2 P. Wms. 
414. but 1t was once doubted whether any thing ſhort 
of the admiſſion of the truſtee, that the purchaſe was 
made with truſt money, will be ſufficient to raiſe a truſt 
in favour of the ceſtuique truſt. Kirk v. Webb, Pre. 
Ch. 84. Newton v. Preſton, Pre. Ch. 103. Kendar 


v. Milward, 2 Vern. 440. It has however been held 


in more modern caſes, that evidence aliunde is admiſ- 
ble, to ſhew that the purchaſe was made with truſt 


money, and that, upon ſuch fact being clearly proved, 


a truſt will reſult. Balguey v. Hamilton, Ryal v. 
Ryal, cited in Lane v. Dighton, Amb. Rep. 409. 
EE; And 


9. 


(4) E. of Ply- 
mouth v. Hicks 
man, 2Vern, 
167 
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And in Sowden v. Sowden, 1 Bro. Ch. Rep. 582. 
the court appears to have gone one ſtep further, and 
to have preſumed that the land was purchaſed with 
the truſt money, the truſtee being, by the terms of 
his truſt, under an obligation to lay the money out in 
the purchaſe of land; ſee alſo Lechmere v. Lechmere, 


| Forreſt. 80. But in a later caſe, Perry v. Philips, 4 


Vez. 108. Lord Loughborough C. though he recog- 


niſed the authority of Sowden v. Sowden, and ob- 


ſerved that the ground of that determination was 


that the truſtee muſt be preſumed in making the pur- 


chaſe to have intended to fulfil his obligation, ſtated 
that he could find no caſe, no authority, or princi- 
ple that intitled him where there is not a ground of 
preſumption ; where in point of fact he muſt be ſatis- 


fied that the party did not mean to execute the truſt, 


or conceived himſelf to be under a truſt to hold that 


the eſtate he purchaſed was ſubject to the truſt,” From 


this obſervation it may be collected, that, in his Lord- 
ſhip's opinion, it is not only neceſſary that the truſtee 
be under an obligation to purchaſe land, but alſo that 


he be appriſed of ſuch obligation, and that nothing ap- 
pears to rebut the preſumption of his intention to dif- 


charge it. It would ill become me to do more than 
to ſuggeſt that by this conſtruction the eſtate of a truſ- 


tee may be benefited, either by his ignorance of his 
duty, or fraud in the diſcharge of it; and that it 


would perhaps be as conſiſtent with the general ſpirit 
and policy of our equitable ſyſtem, not to altow the 


plea of ignorance or fad to be urged in ſupport of a 


benefit to be derived from either; but, to conclude, 


that where a man is bound to do an act, and he does 


what may enable him to do the act, that he does it 
with the view of doing that which he was bound to do, 
or at leaſt not to permit him in a Court of Conſcience 


to aver the contrary. 


2 


Ch. V. § 2. 


0p USES RAISED BY LAW. 


SECTION II. 
AND if a father purchaſe lands, Sc. in 


the name of a ſon unadvanced, it is 
an advancement for him, not a truſt (1); 
for the father is bound by the law of na- 
ture to provide for his children (d), and 
Chancery will compel him (e), it they 


are 


iVern, 467. Shales v. Shales, 2 Freem. 252. Gilb. Uſes, 350. Bateman v. Bateman, 2 
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(1) Lord Gray 
v. Lady Gray, 


1 Ch. Ca. 


296. 
Scroop v.Scroop 


1 Ch.Ca. 27,28. 


Mumma v. 
Mumma, 


2Vern. 19. 


Jenning v. 
Sellack, 


Vern. 436. Taylor v. Taylor, x Atk. 386. Stileman v. Aſhdown, 2 Atk, 480, 


(d) The moral obligation ah attaches to the pa- 
rent to provide for his children, is the foundation of 


this rule; it muſt therefore be conſidered as confined 


to thoſe caſes in which the child is not otherwiſe pro- 
vided for, fee margin (3), and muſt not be allowed to 
break in upon the legal rights of others. Therefore, 
though where a father purchaſes in the joint names of 
himſelf and a child, otherwiſe unprovided for, and the 


father dies, the child ſhall have the benefit of ſurvivor- 


ſhip againſt the heir, and all perſons claiming as vo- 
lunteers under, or even as purchaſers with notice from 
the father, Scroop v. Scroop. 1 Ch. Ca. 27. Back v. 
Andrews, 2 Vern, 120. Dyer v. Dyer, 4 Nov. 20, 
21. and 27. 1788; yet he ſhall not have ſuch benefit 
of ſurvivorſhip againſt creditors, 
down, 2 Atk. 480. 


(e) Whether the Court of Chama ever had the 
power here aſcribed to it may be doubted, the legiſla- 
ture having conferred ſuch power on the Lord Chancel- 


lor, where a popith or jewiſh parent refuſes to allow 
| his 


Stileman v. Aſh- 


_ 
* 9 
E I I GI Es OY A RIB rt nts 6 > > rs eu) — * . . eee 2 0 
g 3; , 9 5 - * . ox / = 0 : e cat 4 


—L—j— ee os 


. . p 1 1 
F . * 1 , 
N 2 o * * "ot rn one * 1 w% «gn e e 7 


r 


—— —u—-—— 2 


Ay” OT WAR. rn Ar TT; 
n r 


NN. n 2097 Pry 7p Rat a _ whe 1 


P 


n 


0 * 
PPP 
. . 1 eg n ü 


. 


eee eee eee U 
— * eee a - 


——— oo Sed» dE © 
— — — K 


122 


2) Elliot . 
lliot, 
2 Ch. Ca. 231, 


(3) Elliot v. 
Elliot, 

2 Ch. Ca. 231 " 
Lloyd v. Read, 
2 P.Wms. 608. 
Pole v. Pole, 

1 Vez. 76. 

(4) Lloyd v. Read 
1 P. Wms. 608. 
Attorney-Ge- 
neral v. Bagg, 


Hard. 125. 
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are deſtitute, and not able to maintain 
themſelves. But if the truſt is declared 
before, or at the time of the purchaſe (2); 
or the father has already provided for 
him (3); or the whole eſtate is not given 
him (/), but part of it to another; or if 


he were of full age (4), and the father acts 


as proprietor, or does any thing which 
implies him to be owner of the land; this 
ſhall over- rule the preſumption of law in 
favour of him (g). As to the grandfa- 

- ther, 


his proteſtant child a ſuitable maintenance, f i and 12 

Wm. 3. c. 4. $7. and 1 Ann. St. 1. e. 30.; and with 
reſpect to parents in general, the manner in which they 
ſhall diſcharge this natural obligation toward their 
children is pointed out by 43 Eliz. c. 2. As to the 
juriſdiction of Chancery in ſuch caſes, ſee B. 2. pt. 2. 
c. 2. FI. | 


J The caſe referred to is probably Bay lis v. 


Newton, 2 Vern. 28. ; but the report is ſo confuſed, 


that it is not a direct authority for the diſtinction here 
ſtated. 


(e) The caſe of Mumma v. Mumma, 2Vern. 19, is 
reconciled with this diſtinction; the circumſtance of 
the child's infancy, and the decifion of the court, in 
Back v. Andrews, 2Vern. 120., and Scroop v. Scroop, 
x Ch. Ca. 27, muſt be referred to the purchaſe being 


in the Joint names of the father and child, which 


gave 


— 


—— 


grandchild. 


Ch.V.$2. OF USES RAISED BY LAW. 


ther, there 1s a difference in the caſe, 


: where the father 1s dead, and where he 


is ſtill living; for when the father is dead, 
the grandchildren are in the immediate 
care of the grandfather (5). And there- 
fore if he takes bonds in their names, or 


makes leaſes to them, they ſhall not be 


adjudged as truſts, but as a proviſion for 
the grandchild, unleſs it be otherwiſe de- 


clared at the ſame time (3). But this is 


to be underſtood only of legitimate chil- 
dren; for of a baſtard or reputed child, 
the law takes no notice (2), 


gave the father an equal right to the poſſeſſion, 
&e. | 


() But though the grandfather be bound to provide 
for his grandchildren after the death of their father, 
courts of equity, it ſeems, will not aſſiſt him in the diſ- 
charge of this moral and legal obligation, and therefore 
will not ſupply the want of a ſurrender on behalf of a 
Kettle v. Townſend, 1 Salk. 187. Tu- 
dor v. Anſon, 2 Vez. 582. But fee Elton v. Elton, 3 
Atk. 508, whence it might be inferred, that Lord Hard- 


wicke thought a grandfather not morally bound to — | 
vide for his grandchild. 


(i) Though to any civil purpoſes baſtards are not 
looked upon as children, yet, as the ties of nature can- 
not be diſſolved, their parents are bound to maintain 
them ; and I have not been able to find any caſe which 
renders them incapable of taking a gift from their pa- 

rents, 
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(5) Ebrand v. 
Dancer, 

2 Ch. Ca. 26. 
43 Elia. C. 2. 
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rents, provided they be ſufficiently deſcribed ; ſuch an 
incapacity indeed appears to have prevailed in the civil 


law, Cod. 6. 57. 5, but has never been adopted by the 


law of England. They are, from reaſons of civil poli- 
Cy, incapable of inheriting, but not of taking by de- 
viſe, if they have acquired a name by reputation. They 
are not conſidered as children for whom the conſidera- 
tion of blood would raiſe an uſe; yet on an eſtate 
otherwiſe effettually paſſed, an uſe may be as well de- 
clared to a baſtard being in , and ſufficiently de- 
icribed, as to any other perſon. See Mr. Hargrave's note 
(8), Co. Litt. 123, a. Courts of equity will not indeed 
ſupply the want of a ſurrender of a copyhold eſtate, on 
behalf of a baſtard; Furſaker v. Robinſon, Pre. Ch. 
475; neither will courts of equity ſupply the want of 
a ſurrender in favour of a grandchild; ſee B. 1. . 1. 
$ 7. note (s). Yet the natural obligation which the 
grandfather is under to provide for his otherwiſe deſti- 
tute grandchildren, has been deemed in equity a ſuffict- 
ent conſideration to rebut the reſulting truſt to the 
grandfather ; whence then the objettion to a natural 
child's receiving equal favor? The natural obligation 
of a parent to maintain his illegitimate offspring is in- 
controvertible. See Puff. Law of Nature and Nations, 
b. 4. c. II. $6. But it may be ſaid, that though a baſ- 
tard may take by direct gift from his parent, yet the 
law will not imply a gift in his favour. In thoſe caſes 
in which the conveyance, being taken in the name of 
a child, is held an advancement for, and not a truſt in 


the child, the principle is, that the parent was bound 


to provide for the child, and having directed the con- 
veyance to be in his name, is preſumed to have in- 
tended to diſcharge ſuch moral duty. If ſuch be the 
principle, it will follow, that wherever ſuch obliga- 
tion exiſts in the parent, the beneficial intereſt ſhall 

WE. | enure 
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enure to the child. The obligation does extend to 


an illegitimate child, and conſequently I ſhould con- 
ceive him to be within the * and entitled to 
the benefit. | 


SECTION III. 


IO the wife cannot be a truſtee for the 

huſband; but if the huſband pur- 
chaſe in her name, it ſhall be preſumed 
to be an advancement and proviſion for 


her (1). And the law is the ſame, where 


the purchaſe is to himſelf, his wife and 


ney lent on mortgages and bonds 


their names. Yet in cate of 3 it 


may be fraudulent as to them (3), unleſs 
the purchaſe is made in purſuance of 


articles before the marriage, or as a ſet- | 


tlement upon the wife upon her marriage. 
And by the ſame reaſoning it is, that 
where a wife is made executrix, it is to 
be preſumed that ſhe is not ſo appointed 


to have barely an office of trouble, but 
of 


(1) Kingdome 
v. Bridges, 


2 Vern. 67. 
daughter, and their heirs (2); or of mo- 


Aydreus, 


(2) Back v. 


2 Vern. 120. 


(3) Chriſt'sHoſ- 
pital v Budgin, 
2 Vern. 682. 
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(40 Ball. Smith 
2 Vern. 675. 


(5) Foſter v. 
Muat, 
a Vero. 479. 
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of benefit, to take the ſurplus (4), al- 
though ſhe has a ſpecial legacy given 
her (7); and this is not a deviſe, but in 


nature of an exception. But otherwiſe, 


of a ſtranger made executor, who has a 
particular legacy, there it implies a truſt 


of the ſurplus (5). Yet the executor hath 


the entire right both in law and equity, 
unleſs by ſome ſuch circumſtances it ap- 
pears that the teſtator intended the con- 
trary ; for it cannot be intended that a 


man makes a will with intent to die in- 


(i) This decifion is referred by Mr. Peere Williams 
to the reverſal of Lord Cowper's decree by the Houſe 
of Lords, in the caſe of Lord Granville v. Ducheſs of 
Beaufort, 1 P. Wms. 114. : But as that reverſal pro- 
ceeded on an allegation that the decree in Foſter v. 


Munt was grounded on the fraud, and the wills being 


drawn at a tavern, which allegation afterwards ap- 
peared to be unfounded, the authority of Foſter v. 

Munt is reſtored, and the caſe of Ball v. Smith has 
been over- ruled; and it is now ſettled, that a wife ap- 
pointed executrix is, as to the reſidue, preciſely in the 
ſituation of any other perſon appointed executor or ex- 
ecutrix. Lake v. Lake, Ambl. 126. Gobſall v. Soun- 
den, 2 Eq. Ca. Ab. 444. pl. 58. Martin v. Rebow. 
1 Bro. Ch. Rep. 154.; unleſs the legacy to her, being. 
ſpecific, conſiſt of property which was hers before mar- 
riage, which circumſtance may vary the rule. Law- 
ſon v. Lawſon, 7 Bro. P. C. . b "M0 alſo nmr: th *. 

Finch, 2 Ves. 280. | 


ui. 
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teſtate (4) ; and parol proof ought to be 
received in favour of an executor's title 
(/), conſiſtent with the will (6). 


Lady Glanville v. Ducheſs of Beaufort, 1 P. Wms. 114. Gainſborough v. Gainſborough, 
2Vern. 252. Litttebury v. Buckley, cited 2 Vern. 6775. Bachelor v. Searle, 2 Vern. 736. 
Dake of Rutland v. Ducheſs of Rutland, 2 P. Wms. 210- Mallabar v. Mallabar, Forreſt. 
78. Lake v. Lake, 1Wilſ. 313. Ambl. 126. Brown v. Selwyn, Forreſt, 2 40. 


(4) By law, the appointment of an executor veſts in 
him all the perſonal eſtate of his teſtator, and if any 
ſurplus remain after payment of funeral expences and 
debts, ſuch ſurplus will belong to the executor. But 
in equity, if it can be collected from any circumſtance 
or expreſſion in the will, that the teſtator intended his 
executor only the office, and not the beneficial in- 
tereſt, ſuch intention ſhall receive effect, and the exe- 
cutor ſhall be deemed a truſtee for thoſe on whom the 
law would have caſt the ſurplus in cafe of a complete 
inteſtacy. The caſes upon the ſubject are numerous, 
and not eaſily reconcilable. I will however endeavour 
to extract the ſeveral rules which have governed their 
deciſion. 


1. As the excluſion of the executor from the reſidue 
is to be referred to the preſumed intention of the teſtator 
that he ſhould not take it beneficially, an expreſs de- 
claration that he ſhould take as truſtee will of courſe 
exclude him. Pring v. Pring, 2 Vern. 99. Graydon 
v. Hicks, 2 Atk. 18. Wheeler v. Sheers, Moſely, 288. 
301. Dean v. Dalton, 2 Bro. Ch. Rep. 634. Bennett 
v. Bachelor, 3 Bro. Ch. 28. 1 Vez. Jun. 63. ; and the 
excluſion of one executor as a truſtee will nts, 
exclude his co-executor, White v. Evans, 4Vez. 21. 
and ſee Dalton v. Dean, to ſhew that direction to re- 

| imburſe 
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imburſe the executors their expences, is ſufficient. to 
exclude New... 2 Bro. Rep. 634. 


2. Where the teſtator appears to have intended by 


his will to make an expreſs diſpoſition of the reſidue, 


but, by ſome accident or omiſſion, ſuch diſpoſition is 
not perfected at the time of his death, as where the 
will contains a reſiduary clauſe, but the name of the 
reſiduary legatee is not inſerted, the executor ſhall be 


excluded from the reſidue, Bp. of Cloyne v. Young, 
| aVez. 91. Lord North v. Purdon, 2Vez. 495. Hornſ- 


by v. Finch, 2Vez. Jun. 78. 


3. Where the teſtator has by his will diſpoſed of the 
reſidue of his property, but by the death of the reſidu- 


ary legatee, in the life-time of the teſtator, it is undiſ- 


poſed of at the time of the teſtator's death. Nichols v. 
Criſp, Ambl. 769. Bennett v. Bachelor, 3 Bro. Ch. 
1585 28. | NS 


4. The next claſs of caſes in which an executor ſhall 
be excluded from the refidue, is, where the teſtator 


has given him a legacy expreſsly for his care and trou- 
ble: which, as obſerved by Lord Hardwicke in Bp. 


ol Cloyne v. Young, 2 Vez. g7, is a very ſtrong caſe 


for a reſulting truſt, not on the foot of giving all and 


ſome, but that it was evidence that the teſtator meant 
him as a truſtee for ſome other for whom the care and 
trouble ſhould be, as it could not be for himſelf. Foſter 
v. Munt, 1 Vern. 473. Rachfield v. Careleſs, 2 P. 
Wms. 157. Cordel v. Noden, 2 Vern. oP” New- 
ſtead v. Johnſtone, 2 Atk. _ ET. 


bs Though the objection to the executor's taking 
part and all has been thought a very weak and inſuffi- 


cient ground tor excluding him from the reſidue, as the 
| teſtator 
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teſtator might intend the particular legacy to him in 
caſe of the perſonal eſtate falling ſhort, yet it has been 
allowed to prevail, and it is now a ſettled rule in equity, 
that if a /ole executor has a legacy ge: nerally and abſo- 
lutely given to him, (for if under certain limitations, 
which will be hereafter conſidered, it will not exclude,) 
he ſhall be excluded from the refidue; Cook v. Walker, 
. cited 2Vern. 676. Joſlin v. Brewett, Bunb. 112. Da- 
vers v. Dewes, 3 P. Wms. 40. Farringdon v. Knight- 
ly, 1 P. Wms. 544. Vachell v. Jefferies, Pre. Ch. 170. 
Petit v. Smith, 1 P. Wms. 7; nor will the circum- 


ſtance of the legacy being ſpecific, be ſufficient to en- 


title him; Randall v. Bookey, 2 Vern. 425. Southcot 
v. Watſon, 3 Ark. 226. Martin v. Rebow, 1 Bro. Ch. 


Rep. 154; ner will the teſtator's having bequeathed le- 
gacies to his next of kin vary the rule; Bayley v. 


Powell, 2 Vern. 361. Wheeler v. Sheers, Moſely, 288. 

Andrew v. Clark, 2 Vez. 162. Kennedy v. Stainſby, 
E. 1755, ſtated in a note, IVez. Jun. 66: for the rule 
is founded rather on a preſumption of intent to exclude 
the executor, than to create a truſt for his next of kin, 
and therefore if there be no next of kin a truſt ſhall re- 
ſult for the crown. Middleton v. Spicer, 1 Bro. Ch: 


Rep. 201, 


With reſpe& to c. execulors, they are clearly within 
the three firſt ſtated grounds on which a ſole executor 
thall be excluded from the refidue. But as to the 
fourth ground of excluſion, guare, Whether a legacy 
given to one executor expreſsly for his care and trou- 
ble, will, if no legacy be given to his eo-executor, ex- 

clude? As to the fifth ground of excluſion of a ſole 
executor, ſeveral points of diſtinction are material i in 
its application to co-executors. A ſole executor is ex- 
cluded from the. reſidue by the bequeſt of a legacy, 
becauſe it ſhall not be ſuppoſed that he was intended to 

Vor. II. K take 
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take part and all. But if there be two or more execu- 


tors, a legacy to one is not within ſuch obje&ion, for 
the teſtator might intend a preference to him pro tanto. 


Coleſworth v. Brangwin, Pre, Ch. 323. Johnſon v. 


Twiſt, cited 2 Vez. 166. Buffar v. Bradford, 2 Atk. 
220. So where ſeveral executors have unequal legacies, 


whether pecuniary or ſpecific, they ſhall not be there- 


by excluded from the reſidue. Brafbridge v. Wood- 
roffe, 2 Atk. 68. Bowker v. Hunter, 1 Bro. Ch. Rep. 


328. Blinkhorn v. Feaſt, 2Vez. 27. But where equal 


pecuniary legacies are given to two or more executors, 


a truſt ſha!l reſult for thoſe on whom, in caſe of an in- 


teſtacy, the law would have caſt it. Petit v. Smith, 
1 P. Wms. 7. Carey v. Goodinge, 3 Bro. Ch. Rep. 
110. But ſee Heron v. Newton, 9 Mod. 11. Qu. Whe- 
ther diſtinct ſpecitic legacies of equal value to ſeveral 
executors, will exclude them ? 


It now remains to conſider in what caſes an executor 
ſhall not be excluded from the reſidue ; upon which 
it may be ſtated as an univerſal rule, that a court of 
equity will not interfere to the prejudice of the execu- 
tor's legal right, if ſuch legal right can be reconciled 
with the intention of the teftator, expreſſed by or to 
be collected from his will; and therefore even the be- 
queſt of a legacy to the executor ſhall not exclude, if 
{uch legacy be conſiſtent with the intent, that the ex- 
ecutor ſhall take the reſidue ; as where a gift to the ex- 
ecutor is an exception out of another legacy. Griffith 
v. Rogers, Pre. Ch. 231. Newſtcad v. Johnſtone, 2 
Atk. 45. Sonthcot v. Watſon, 3 Atk. 229. Or where 
the executorſhip is limited to a particular period, or de- 
terminable on a contingency, and the thing bequeach- 
ed to the executor upon luch contingency taking place, 
is bequeathed over, Hoſkins v. Hoſkins, Pre, Ch. 203. 
Or where the gift is only a limited intereft, as for thc 
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life of the executor. Lady Granville v. Ducheſs of 


Beaufort, 1 P. Wms. 114. Jones v. Weſtcombe, Pre. 


Ch. 316. Nourſe v. Finch, I Vez. Jun. 356. 


(!) That parol evidence is admiſſible for the purpoſe 
of rebutting a reſulting truſt, is incontrovertibly eſta- 


bliſhed by the ſeveral caſes referred to in the margin; 


but it is ſaid, in ſeveral caſes, that it ought to be ad- 


mitted with great caution; Duke of Rutland v. Ducheſs 


of Rutland, 2 P. Wms. 215. Rachfield v. Careleſs, 2 
P. Wms. 160. Blinkhorn v. Feaſt, 2Vez. 28. Nourſe 
v. Finch, 1 Vez. Jun. 358; and reſtricted to what 
paſſed at the time of making the will. Duke of Rut- 
land v. Ducheſs of Rutland, 2 P. Wms. 315. Nourſe 
v. Finch, 1 Vez. Jun. 359. Such reſtriction would in- 
deed, under ſome circumſtanees, be extremely pro- 
per; as if the teſtator, at the time of making his will, 
declared, that his executor ſhould or ſhould not have 
the reſidue, ſuch declaration ought not to be controvert- 
ed by contrary declarations, made prior or ſubſequent 
to the making of the will. But ſuppoſing no conver- 
{ation to have been had reſpecting the reſidue at the 
time of making the will, but ſubſequent thereto the 
teſtator had declared that he had and intended, by ap- 
pointing A. his executor, to give him the reſidue ; 
ſhould evidence of ſuch the teſtator's conſtroction of 
his appointment of 4. to be his executor be rejected? 


the teſtator's conſtruftion in ſuch caſe would be ſtrictly 


correct, with reference to the rule of law, which is, 
that the executor ſhall take every thing not diſpoſed of; 
and with the reaſoning of courts of equity, which qua- 
lifies the legal right, the teſtator might be, and ſuch 
declaration would ſhew he actually was, wholly unac- 
quainted. To reject evidence explanatory of the teſ- 
tator's intention would, under ſuch circumſtances, 
wholly defeat it, and that, in order to enforce a rule 
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of equity, which profeſſes to effectuate the teftator's 
intention. 


With reſpect to evidence of declarations prior to the 
making of the will, unleſs in the ſhape of inſtructions 
for ſuch purpoſe, they are obviouſly intitled to leſs 


_ reſpect than declarations made at the time of, or ſub- 


ſequent to, the making of the will; for whatever 
might, be the intention at the time of the declaration, 
it might have been varied, or been wholly abandoned, 
at the time of making the will. The greateſt circum- 
ſpection is, therefore, due, in receiving evidence of de- 
clarations prior to the making of the will, unleſs, as 
before obſerved, they were intended as directions or 
inſtructions for ſuch purpoſe. See Clannell v. Lewth- 
waite, 2Vez. Jun. 473. and the caſes there conſidered 


SECTION lv. 


THE ſecond fort of reſulting uſes are 


upon conveyances. For every man 
that hath lands, hath thereby two things 
in him; the one the poſſeſſion of the land, 
which, in the law of England, is called the 
freehold; and the other, the authority to 


take the profits of the land, which is the 
ule 
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uſe (1). And, therefore, where there is a 


feoffment to particular uſes, the reſidue of 
the uſe ſhall be to the feoffor (n); for the 


raiſing thoſe particular eſtates appears a 


ſufficient conſideration for making the con- 


veyance. And there is no great differ- 


(n) J have already had occaſion to refer to the 
doctrine of reſulting uſes, where no conſideration or de- 
claration of the uſe appears on the conveyance, and the 
principle upon which an uſe will reſult in thoſe caſes, 


namely, that ſo much of the uſe as a man does not 


diſpoſe of remains in him, extending to caſes where 
a man makes a feoffment, or other conveyance, and 
parts with, or limits only, a particular eftate, and leaves 
the refidue undiſpoſed of, it follows, that where there 
is a feoffment to particular uſes, the reſidue of the uſe 
ſhall' be to the feoffor, and that although the feoff- 
ment be made for a conſideration ; for it is the intent 
that guides the uſe; and here the foulfos expreſsly de- 
claring a particular eſtate of the uſe, it ſhews, that if 
he intended to depart with the reſidue, he would have 
declared that intention alſo; but, in this particular, a 


diſtinction is obſervable, where there is a conſidera- 


tion, though purely nominal, and no uſe is declared, 
and where ſome part of the uſe is declared; for, in 
the firſt caſe, no uſe will reſult to the feoffor, the 
payment of even a nominal confideration ſhewing an 
intent that the feoffees ſhould have the uſe ; whereas, 
in the latter caſe, the conſideration will be referred to 
the particular uſes declared, and the reſidue of the uſe 
will reſult. Shortridge v. Lamplugh, 2 Ld. Raym. 


798. 7 Mod. 71. 2 Salk. 678. bom 5. WN 2Atk. 


Ht Barnard, 384. 5 
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ence (n) between a feoffment to uſes, and 


a covenant to ſtand ſeized; for ſo much as 
he does not diſpoſe of remains in him as 
the ancient uſe in both caſes, although, in 


the one, there is a tranſmutation of the 


poſſeſſion, 


(1) One difference between a feoffment to uſes, 


and a covenant to ſtand ſeized, is, that in a covenant 
to ſtand ſeized to nies, not only ſo much as the co- 


venantor does not diſpoſe of remains in him, but alſo 
ſuch uſes as do not or cannot take effect; as if 4. 
covenant, in - confideration of blood, to ſtand ſeized 
to the uſe of B. his ſon, for life, and in conſidera- 
tion of 1000!. to ſtand ſeized to the uſe of C. in fec, 


after the death of B., and B. refuſe the uſe, A. ſhall 
retain, and C. ſhall not take immediately; whereas, if 


A. had made a feoffment to the uſe of B. for life, and 
after to the uſe of C. for life, and B. refuſed, in that 
caſe C. ſnould take his eſtate preſently. The reaſon 
of which diſtinction is, that, in the latter caſe, the 
feoffor, by his feoffment, hath put the whole eſtate 


out of him, and all the uſes are created out of it, as 


out of one and the ſame root; and, therefore, ſo long 
as any of the uſes can take effect, the feoffor ſhall not 
meddle with the land; but, in the former caſe of a 


covenant raiſing an uſe, there the conſideration, which 


is the cauſe which raiſes every ſeveral uſe, is ſeveral, 
and all the uſes grow and ariſe out of the eſtate of the 
covenantor; and, therefore, if one refuſes, he who is 
next in remainder ſhall not take preſently, but the 


covenantor ſhall keep it. Rector of Chedington's 


Caſe, 1 Rep. 154. b. Lord Paget's Caſe, 1 Leon. 
200. As to the difference between a covenant to ſand 
| ſeized 
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poſſeſſion, and in the other not (2). So 
that there ſeems no reſulting uſe or occa- 
ſion for a priority of an inſtant, (vi. that 
it ſhould firſt veſt, and then return (g). 
But there 1s a difference, where he who has 
the uſe limits it to A. for life, remainder 
to the heirs of the body of B.; here no 
eſtate can ariſe to B., becauſe nothing 
moved from him: otherwiſe, if the li- 
mitation is to the heirs of his own bo- 


dy (4), there ut res magis valeat, he ſhall 


have it for his life (o). And although 
an eſtate cannot ariſe by implication in a 
deed, even by way of uſe, and a man can- 
not convey to himſelf (5), yet a man may 
qualify an eſtate that is in him (6). But if 


a man covenant to ſtand ſeized to ſuch 


uſes, as that he ſhould leave a deſcendible 


eſtate in himſelf, as to the uſe of his ſon 


from and after his marriage, or to the uſe of 


FJ. S after forty yearn ; ; theſe are not to be 
reſembled 


ſeized to uſe, and a conveyance at common law, fee 


Southcot v. Stowel, 2 Mod. 207. 


(o) See Southcot v. Stowel, 2 Mod. 211, where this 
point is doubted, and Fearne's Eff. Cont. Rem. 30. 


35 


(2) Pybus v. 
Mitford, 
1 Vent. 372. 


(Y Pybus v. 
Mitford, 


1Ventr. 375» 
376. 


4) Pybus v. 
litford, per 
Lord Hale, 
1Venit. 378. 
1 Mod. 98. 
Davis v. Speed, 
4 Mod. 133. 


5) Py bus v. 


- Mit ord, 


1 Ventr, 379. 


(6) Lane v. 


Pannell, 


1 Roll's Rep, 


239. 
Southcat v. 


Stowel, 


2 Mod. 207. 


33, where it is ſupported, and the difference between 


the caſes ſtated to be, that, in Wen v. Mit ford, the 


Covenantor 


_ — — nth, — — — wv rere 3 —— 
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reſembled to the caſes where the prece- 
dent eſtate cannot continue longer than 
his hfe (p), and this without any wrong 
done to any rule of law, may be turned 
to an uſe for life, and therefore ſuch con- 


ſtruction ſhall be (7). 


covenantor had not limited any uſe during his whole 
life ; whereas, in Southcot v. Stowel, he had limited a 
preſent ule to his ſon in tail. 


(p) For the father dying before the marriage of his 
ſon, in the one caſe, or before the expiration of the 
forty years, in the other caſe, the eſtate would deſcend. 
Pybus v. Mittord, 1 Mod. 160. 


SECTION v. 


| AN D the words of the ſtatute 29 Car. 2. 


cap. 3, and to no other uſes, ſhall be 
conſtrued to no other exprels uſes ; but 
ſhall not prevent uſes by implication, 
which ariſe of neceſſity, becaule the uſes 


muſt be in ſome body. But an uſe re- 


ſerved by implication of Jaw, ſhall not be 

implied againſt the exprels intent of the 

conveyance; for the ſtatute of frauds, 
which 
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| which ſaves reſulting truſts, extends only 
to ſuch as were reſulting truſts before the 
ſtatute, and a bare declaration by parol 
before the act, would prevent any reſulting 
truſt (1); fo if an expreſs eſtate be li- 
mited to the covenantor (q). A. fortiori, 
where the eſtates take effect by tranſmuta- 
tion of poſſeſſion, and a particular eſtate is 


limited to the grantor, as for ninety-nine 


years (2), remainder to truſtees for twenty- 
five years, remainder to himſelf in tail 
male, &c. this is void, for want of a free- 
hold to ſupport it. 


() The grantor, in this caſe, having expreſsly 
limited an eſtate for years to himſelf, had he taken 
the freehold by implication, this uſe for years would 
have been merged in it, which would be raifing an 
eſtate by implication, to deſtroy an eſtate expreſsly li- 
mited in the deed, directly contrary to the nature of 
implications. Fearne's Cont. Rem. 41. But if an 
eſtate for years had been limited away, and no uſe 
limited to the grantor, he would have been by impli- 
cation entitled to the uſe of the preſent frechold, which 
was not limited away, which would have ſupported 
the limitation over to the heirs of his body. Penhay 
v. Hurrell, 2 Vern. 370. 2 Fenn 231. 235. 258. 
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(1) Bellaſis V. 
Compton, 

2 Vern. 294. 
Gilb. Uſes, 59 


(2) Adams v. 
Savage. 2 Salk. 
679. 
See alſo Dyer, 
marg. 111- 
Rawley v. Hol- 
land, 22 Vin. 
Ab. 18g. c. 11. 
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CHAP. VI. 
Of tbe Extinguiſhment of Uſes. 
SECTION I. 


E will now ſee where the uſe may be 

Y extinguiſhed, or not. For to every 
execution of an uſe by force of this ſtatute, 
four things are requiſite (1): 1ſt, A per- 


uſe 


(a) Though I have already had occaſion to touch 
upon this point, it may be material to conſider more 
particularly who may be and fhall be confidered to be 
ſeized to an uſe; in the courſe of which, I ſhall point 
out what perſons, though incapable of being ſeized to 
an uſe, may hold as truſtees. To ftand ſeized to an 
uſe, two things are neceſſary ; firſt, That the perſon 
be capable of confidence and truſt; ſecondly, That he 
take the eſtate under the truſt limited and appointed. 


iit, All perſons (in which are included even femes 


covertes and infants) may prima facie be conſidered as 


capable of confidence; it will therefore be ſufficient to 
enumerate the exceptions to this general capacity. 


1. Bodies politic are not capable, becanſe they are 
framed at the will of the king, and are no further ca- 
pable than he wills them; and it is his will that they 
| ſhould 
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uſe (5); gdly, An uſe in eſſe (c), vis. in 
„ reverſion, or remainder; ꝗthly, 
The 


ſhould purchaſe for the common benefit, and for the 
ends of their creation, and that they ſhould not take 
any thing in truſt for others; alſo, being incorporate, 
the Chancery had no proceſs on the perſons to compel 
them to diſcharge their truſt, Gilb. 5. 1 Rep. 122. 
Poph. 72. : But chiefly, ſays Lord Bacon, becauſe of 


the letter of the ſtatute, which, in any clauſe when it 
ſpeaketh of the feoffee, reſteth only upon the word per- 


ſon ; but when it ſpeaketh of ceſtuique uſe, it addeth 
perſon or body politic. Readings on ſtatute of uſes, 


347. And as bodies corporate are incapable of ſtand- 


ing ſeized to an uſe, ſo are they incapable of taking as 
truſtees, Sonley v. Maſters, &c. of the clock-makers 
company, 1 Bro. Ch. Rep. 81, except as truſtces for 
charities, which they are allowed to do by the equity 
of 43 Eliz. c. 4. St. Griffith Flood's Caſe, Hob. 136. 
2Vern. 454. Sanders' Uſes, 143 


2. Aliens we W attainted are not capable of 


ſtanding ſeized to an uſe, for they can take for no per- 
ſon's benefit but the king's. 1 Rep. 122. Poph. 72. 
1 Roll's Rep. 382. | 


3. I he king cannot be ſeized to an uſe, becauſe 
there is no means to compel him to perform his truſt, 
Poph. 72. Hard. 468. 1 Roll's Rep. 332. Bro. Feoffm. 
al. Uſes, 338. Gilb. Uſes, 5. But in the caſe of Kill- 
dare v. Euſtace, 1 Vern. 439, the maſter of the rolls 
intimated an opinion that the king might be a truſtee. 


me quzre ? 


\ 


2dly ' 
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The eſtate out of which the uſe ariſes ought 


to veſt in ceſtuique ale d). And all theſe 
four 


2dly, But though the perſon be capable of confidence 
and truſt, yet it is further requiſite, in order to affect 
him with the uſe; that he take the eſtate upon the truſt 
limited, which may be done by expreſs as or by 
implication. 


1. By expreſs words, as where by the words of the 
deed the uſes are diſtinctly and expreſsly declared. 


2. By implication, as where one takes a feoffment 
without conſideration, Or having notice of the ſeveral 
uſes and truſts, there he ſhall be ſuppoſed to take it 
ſubject to thoſe uſes and truſts, for the law will ſuppoſe 
a man's actions rather juſt than otherwiſe. But where 
a man takes from the feoffees, for valuable conſidera- 
tion, a greater eſtate than they had, he ſhall not be 
affected by the uſe though he had notice of it, but ſhall 
take it to his own uſe, Gilb. Uſes, 6, 7; neither ſhall 
a man be affected with a uſe to another if his claim be 
founded on a title paramount, as the title of a lord by 
eſcheat, or the lord of a villein, or a lord who enters 
for mortmain, or who recovers by a ceſ/avit, Gilb. Ules, 
1 Rep. 122; nor ſhall perſons be affected with an 

uſe to another, who claim adverſely to the eſtate out of 
which the uſe was to be ſerved, as difletfors, abators, 
intruders ; Gilb. Uſes, 10. 1 Rep. 122; nor ſhall per- 
ions whole eſtates are cait upon them by act of law 
ſtand feiſed to the ule of another, as tenants by the 
courteſy, tenants by dower, and tenants in tail, Gilb. 
Uſes, 10, 11. I7L. Sanders* Ules, 86. 1 Rep. 122; 
but a tenant in tail may be a truſtee, *Clowdſly v. Pel- 
ham, 
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four muſt concur at one and the ſame point 
of time. So that every uſe 1 «fe, vis. in 
poſſeſſion, 


ham, I VVern. 41 f. whether he may not ſland ſeiſed to 
an uſe; ſee Sanders on Uſe, 145; Mr. Hargrave's 
note (3), Co. Litt. 19. b. ; Lord Bacon's Readings on 
Statute of Uſes, Law T rafts, 347 : In ſhort, there 


muſt to every ſeiſin to an uſe be a confidence in the per- 


| ſon, and privity of eſtate, and if either of theſe requi- 
ſites be wanting, or fail, the uſe cannot be executed. 
But though the uſe cannot be executed for want of a 
perſon capable of ſtanding ſeiſed, yet as a truſt ſhal} 
never be allowed to fail on account of any diſability in 


the truſtee, courts of equity being guided more by the 


intent in raiſing and faſtening the truſt on the eſtate 
than by the ability or diſability of the truſtee; there- 
tore though no truſtee be named, or he die in the life- 
time of the teſtator, or he be au improper or incapable 
perſon, yet the truſt ſhall prevail, and the author of the 
truſt or his heir ſhall be decreed to execute it. Gra- 


venor v. Hallum, Ambl. 642. Sonley v. Maſter, &c. 


of the clockmakers company, 1 Bro. Ch. Rep. 81. 
Quære, Whether ſuch defective uſe would not. before 
the ſtatute have been ſupported in equity ? See I Rep. 


137. 


ſeiſed to an uſe, ſo muſt the perſon in whoſe favour it 
is to ariſe, be capable of receiving or taking it. Per- 
ſons therefore who are incapable of taking the lands 
themſelves, are incapable of taking an eſtate in the 
lands by way of uſe. But it they are capable of taking 
though not of holding the lands, as in the caſe of an 


alien, Co. Litt. 2. b. Mr. Har. note (1), Godb. 27 
| 5 


(3) As there ſhould be a perſon capable of being 


141 
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poſſeſſion, reverſion, or remainder, where 
the other circumſtances are not wanting, 
is executed by the ſtatute immediately (e); 

| | but 


Dyer 283, b. (but ſee Gilb. Uſes, 43, 204), they are 
capable of an uſe in the lands: the king, though he 
cannot have feoffees to his uſe, may rake an uſe by 
conveyance of record, Lord Bacon's Readings, 349. 
Gilb. Uſes, 44. Sandets' Uſes, go ; but a monk can- 
not have an ule, Gilb, Uſes, go. nor will an uſe ariſe 
to a pariſh ; but though a limitation of an uſe to a 
pariſh is void as an uſe, yet it is good as a truſt, Gilb, 
Ufes, 44. Sanders' Ules, go, 91. 


(c) The words of the act being “ every perſon that 
has, or hereafter ſhall have any uſe,” to the raiſing of 
which, as already obſerved, there muſt be a ſubject on 
which an uſe may be limited, viz. of which the uſe can 
be ſeparated from the poſſeſſion, and whereof ſeiſin can 
be inſtantly given, and allo a ſufficient conſideration or 
an exprefs declaration of the ule. | 


(a) The act declaring, That the eſtate of ſuch 
perſon ſeiſed to an ule ſhall be adjudged in * 
ule.” | 


(e) As the ſtatute mentions ohes, truſts, and confi- 
dence, it executes the poſſeſſion to the ule if expreſſed 
by either of thele words; Eure v. Howard, Pre. Ch. 
345. Skin. 209; Broughton v. Langley, 2 Salk. 679; 
ſee Sanders on Uſes, 154. As to what other words 
will raiſe an uſe, fee Sanders, 155. 101. 


But it ſeems material to remark, that as it is a rule 


that where conveyances may operate both by common 
law 
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but no future or contingent uſe, till they 


come in efſe. 2dly, All uſes, whether con- 


tingent or others, not executed by the ſta- 
tute, remain in the mean time at common 
law; ſo that if the root is defeated, out 
of which they ought to ſpring, the uſes are 
utterly deſtroyed (2); that is, if the feoffees 
and their heirs do not continue their ſeiſin, 
or ſome other by their aſſignment, againſt 
whom there may be a remedy in equity; 
as where the party is in, in the per, and 
with notice (g), or without a conſideration, 


for then the law implies notice (y): But a 


leaſe | 


law and ſtatute, they ſhall receive their operation from 
the common law, if a feoffment be to 4. and his heirs, 


143 


- 
Wanner eren 4 5 — 
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(2) Chudleigh's 
cale, i Rep. 121, 
122, 126. 
Haynes v. 
Villars, 

2 Siderf. 64. 
158, 


PPP 


(3) Wegg v. 
Villers, 


2 Roll's Ab. 
796, 797. 


to the uſe of J. and his heirs, ſuch uſe will not be a 


ſtatute uſe, but a common law uſe, the uſe and the 
eſtate going together. Sec Jenkins v. Young, Cro. 
Car. 230. Lord Altham v. Earl of Angleſey, Gilb. 
Rep. 16. | 


(f) © Originally it was held that chancery could 
give no relief but againſt the very perſon himſelf in- 
truſted, for ceſtuique uſe, and not againſt his heir or 
alienee. This was altered in the reign of H. 6. with 
reſpect to the heir; and afterwards the ſame rule, by a 
parity of reaſon, was extended to ſuch alienees as had 
purchaſed either without a valuable conſideration, or 
with an expreſs notice of the uſe, 2 Bla. Com. 329; 
and the reaſon aſſigned by Lord Bacon is, “ becautc 
the chancery looketh farther than the common law, 

ye 3 
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| leale for years ſhall only bind the future 
N uſe, and not deſtroy it for the freehold, be- 
Damen, Cauſe the ſeiſin remains(4). gdly, It was 


H. Winton, 


No 12% formerly held, that the feoffees after the 


3 — ſtatute had a poſſibility to ſerve a future 


1 ule, when it came in ee, and that they 
| ſhould be reputed the donors of all the 
| cContingent eſtates when they veſted; and 
if the poſſeſſion was diſturbed, the feoffees 
ſhould have power to re-enter to revive. 
the future uſes according to their truſt ; 
but if they bar themſelves of their entry, 
then this caſe heing not remedied by the 


(5) Chudleigh's ſtatute, remains at common law (5). But 
caſe, 1 Rep. 137. : 70 0. 
Shepherd's this opinion has been ſince contradicted (g); 
Touchſ. 523. q 
an 


vz. to the corrupt conſcience of him that will deal in 
the land, knowing it in equity to be another's ; and 
therefore if there were radix amaritudints, the confidera- 
tion purgeth it not, but that it is at the peril of him 
that giveth it; ſo that confideration or no conſideration 
is an iſſue at the common law, but notice or no notice 
is an iſſue in the chancery. Readings on Stat. of Uſes, 
312. 55 


(g) See Hales v. Riſley, Pollex. 390; in which the 
doctrine laid down in Chudleigh's caſe, and Wegg v. 
Villers, and ſeveral other caſes, is referred to the 
dread of a perpetuity; and as ſuch reaſon is done away 
by the determination of Archer's caſe, the power of the 
teoffees to deſtroy the contingent remainders, or the 

I neceſſity 


C 4 OST... 
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and it is now held, that, to the raiſing of 


the future. uſes after the ſtatute, the re- 


grels of the feoffees is not requiſite, and 
that they have no power to bar theſe fu- 
ture uſes; for the ſtatute has taken and 
transferred all the eſtate out of them, and 
they are as mere. inſtruments. So that 
contingent uſes do now, like other con- 
tingent remainders, depend upon the par- 
ticular eſtate, For to reduce the eſtates 


neceſſity of their entries to reduce or reſtore them, are 
ſaid no longer to exiſt, With reſpec to the neceſſity 


of the feoffee's actually entering to reſtore the contin- 


gent uſes, Mr, Fearne obſerves, that we ought to be 
very cautious how we at this day admit ſuch a dottrine 
in practice, a doctrine which would lead us to con- 
clude, that in the common caſes of ſtrict ſettlement 
upon marriage, where the conveyance is by way of uſe, 
if the father, the firſt tenant for life, were by feoff- 
ment to deveſt the eſtates, leaving them a right of en- 
try, the contingent remainders to the ſons could not 
take effect, unleſs the mother, ſuppoſing her to take a 
remainder for life, and to ſurvive the father, or elſe 
the truſtees, to whom the remainder for preſerving 
contingent uſes was limited, or elſe the general grantees 
or releaſees to whom the lands were conveyed to the uſes 
expreſſed, ſhould actually make an entry into the lands; 
an opinion which he obſerves, with all due deference 
to what was delivered by the Court of King's Bench, 
in their arguments upon the caſe of Wegg v. Villers, 
he cannot perſuade himſelf would hold at this day. 


YO 3, - pO» con- 
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4 conveyed by way of uſe to the common 
1 law, which all ſides agree was the chief 
end of the ſtatute of uſes, nothing ought 
to be left in the feoffees, no need of any 
ſcintilla juris, or power of re-entry for the 
i beneſit of the contingent uſes, nor power 
[| in the teoffees to deſtroy them, but they 
are mere conduit-pipes. And the other 


i conceit was grounded, as it ſeems, upon a 
it | 0 . * » 
6 zeal againſt perpetuities and contingent 


(leu riese. remainders (6), there being at that time 
. Kiſles, Pol.exf, - 1 , 

N 34 4 e. no received opinion that the deſtruction 
of a particular eſtate would deſtroy a con- 
tingent remainder, till afterwards, in Ar- 


4 e beg cc. cher's Cale (7), it was fo adjudged. 


[i SECTION II. 

ii AND it ſcems to be the rule of this 

i court, that where a man is a pur- | 
ll chaſer for valuable conſideration, without 
[i notice, he ſhall not be annoyed in 
g E aeequity 

„ 

i 
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equity (); not only where he has a prior 
legal eſtate, but where he has a better title 
or right to call for the legal eſtate than 
the other (1). But by taking a convey- 
- ance, with notice of the truſt, he himſelf 
becomes the truſtee (7); and muſt not, to 

. 
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(1) Wilker v. 
B dington, 


2 Vern. 599 


Collett v. De 
Gols and Ward, 
Forreſt. 69. 
Manſell v. 
Manſell, 


2 P. Wms. 678. Brandlym v. Ora, i Atk. 571. Snelling v. Squint, 2 Ch. Ca. 47. Mil- 


lard's Caſe, 2 Freem. 43. Digby v. Morgan, 1 Ch. Rep. 129, 


(h) This rats is founded on a principle of equity 
too obvious to require illuſtration. It ſeems, however, 
to have been broken in upon by the deciſions in the 
caſes of Burgh v, Burgh, Rep. Temp. Finch 28, and 
Williams v. Lambe, 3 Bro. Ch. 264. In the former 


of which caſes, the court appears to have interpoſed 


to the prejudice of a judgment-creditor, without no- 
tice of plaintiff's equity; and, in the latter, to the 
prejudice of a purchaſer, without notice of plaintiff's 
title as dowreſs. With reſpect to thoſe inſtances in 
which a bond fide purchaſer has in equity been poſt- 


poned, in reſpect of his conniving at the ſubſequent 


fraud of him under whom he derived his title, they 
are evidently exceptions to the general rule, which is 


confined to the claim of the purchaſer at the time of 


completing his purchaſe; a claim which he may 
torfeit as to third perſons, by ſubſequent miſconduct. 
Ser B. 1. C. 3. 4 


(i) This propoſition is ſtated too generally; for 
though an immediate or firſt purchaſer, with notice 
ok an equitable claim in another, ſhall certainly not be 
allowed, though a purchaſer for valuable conſideration, 


to protect himſelf againſt ſuch equitable claim; yet if 
L 2 a perſon 
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b get a plank to ſave himſelf, be guilty of a 
bi breach of truſt, notwithſtanding any con- 
| (=) Saunders ſideration paid (2). Yet where the truſt 
| Verd. 271. js general, as to pay debts, though he has 
| notice of them, the purchaſer ſeems not 


| (3) Culpepper obliged to ſee the money applied (g); 


| v. Aſton, 2 Ch. . . . 
| Ca. 115. 221. | 
| Ca 145-221. Otherwiſe, if the debts be particular (#), 


ry man, {or a 8 . 
Dane , As lor payment of debts in a ſchedule (4) 
Lloyd v. Bald- 
win, 1Vez. 173. 
Ithell v. Beane, 1 Vez. 21 5. Smith v. Guyon, 1 Bro. Ch. Rep. 186. (4) Cottrell v. 
Hampſon, 2 Vern. 5. Lloyd v. Baldwyn, 1 Vez. 173. 
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a perſon, having notice of an equitable claim in another, 
purchaſe from one who had not notice of ſuch claim, 
he may protect himſelf by want of notice in his vendor, 
ſuch protection being neceſſary to ſecure to the bony 
fide purchaſer, without notice, the full benefit of his 
purchaſe. Harriſon v. Forth, Pre. Ch. 51. Brandling 
7. Ord, 1 Atk. 571. Sweete v. Southcote, 2 Bro. 
Rep. 66. Neither ſhall a purchaſer, without notice 
from a purchaſer with notice, be conſidered in equity 
# as bound by the truſt. Ferrars v. Cherry, 2 Vern, 
5 5 384. Mertins v. Jolliffe, Ambl. 313. It may be 
material to remark, that notice is not confined to the 
time of the contract; for if a perſon who has a lien 
in equity on the premiſes, give notice of ſuch equitablc 
| lien before actual payment of the purchaſe money, it 
i is ſufficient ; Tourville v. Naſh, 3 P. Wms. 307. 
[ | 5 Story v. Lord Windſor, 2 Atk. 630. Hardingham 
„ v. Nicholls, 3 Atk. 304. Or before the execution 
| N | of the conveyance, though the purchaſe money be ac- 
Fl | tually paid. See Wigg v. Wigg, 1 Atk. 384. 


Jo : | 
Ji | So 
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So although the law hath intruſted the ex- 
ecutor with the perſonal eſtate to pay 
debts, and unleſs he has an abſolute 
Power, he has none at all; yet if a term 
is deviſed to executors to raiſe 2000. for 
the portion of his daughter, and the ex- 


ecutors -mortgage this term, the portion 


ſhall be preferred (/).- 


( But though the purchaſer be bound to ſee to 
the application of the money, as to ſchedule debts, he 
1s not bound to ſce that only ſo much real eſtate 1s ſold 
or mortgaged as will diſcharge ſuch ſcheduled debts, 
Spalding v. Shalmer, 1 Vern. got, unleſs there be 
colluſion between the heir and truſtee, Culpepper v. 
| Aſton, 2 Ch. Ca. 115, 221. Neither is he bound to 
ſee to the payment of debts generally nor of legacies, if 
the eſtate be charged generally with debts and legacies 
for not being, in ſuch caſe, bound to ſee to the diicharge 
of debts, he cannot be expected to ſee to the diſcharge 
of legacies, which cannot be paid till after the debts. 
Marvin v. Cook, 5 May 1708. Jebb v. Abbot, gth 
February 1782. Bro. Appendix to 1 vol. Rep. Ch. 
P. II. Rogers v. . Ambl. 188. 


() This point was ſo adjudged by the Houſe of 


Lords, in the caſe of Humble v. Bill, 2 Vern. 444. 
But it ſeems to have been overruled by the caſe. of 
Ewer v. Corbett, 2 P. Wms. 148. Elliott v. Merry- 
man, 2 Atk. 41. and particularly in Nugent v. Gif- 
ford, 1 Atk. 463. recogniſed in Ithell v. Beene, 1 Vez, 
215, Mead v. Lord Orrery, 3 Atk. 235. In which 
cafes it was held, that the alicnation of the executor, 

even 
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(1) Fermor's 
Caſe, 3 Rep. 
78. b. Palmer, 
158. 


(2) Ld. Bacon's 
Readings, - 
P. 312. 
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even for his own debt, would be good, unleſs the pur- 
chaſer colluded with the executor, as in Crane v. Drake, 
2 Vern. 616. But ſee Tomlinſon v. Smith, Rep. Temp. 


Finch 378. Langley v. E. of Oxford, Ambl. 17, and 


Mr. Batler's note, Co. Litt. 292. See alſo Andrew v. 
Wrigly, 4 Bro. Rep. 125. 


SECTION III. 


IT is notice of the uſe, therefore, that is 
all the effect of the matter; for then he 
is particeps criminis, et dolus et fraus nemini 


patrocinantur (1), ſince in conſcience he 


purchaſed my land or my goods. For 
the common law, whenever it found a 
conſideration, diſcharged the covin; but 
Chancery looks further to the corrupt 
conſcience of the party, that will traffic 
for what in equity he knows to belong to 
another (2). And in all caſes where the 
purchaſer cannot make out a title, but by 


a deed which leads him to another fact, 


the purchaſer ſhall not be a purchaſer 
without notice of that fact, but ſhall be 
| preſumed 
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preſumed cognizant thereof (m) ; for it 
was craſſa negligentiu, that he fought not 
after it, and this is in law a notice (3). 
So where in a jointure there was a cove- 
nant againſt incumbrances, except leaſes, 


or copies determinable on three lives, the 
exception of leaſes ut ſupra, gave notice of 


former leaſes, and therefore he muſt take 
notice of the covenants contained 1n 
them (4). So there was ſufficient notice 
in law, or an implied notice, where the 
mortgage was excepted in the defendant's 
conveyance, and therefore they could not 
be ignorant of the mortgage, and ought 
to have ſeen it, and that would have led 
them to the other deeds, in which, pur- 


ſued from one to the other, the whole 


cale muſt have been diſcovered to 
them (5). And notice of the marriage 
has been conſtrued as notice of the join- 
ture; becauſe the wife, being under the 
power of her huſband, could not give 
proper notice, ſo as to prevent the aliena- 


(n) The general rule is, that whatever is ſufficient 
to put the party upon an inquiry, is good notice in 
equity. Smith v. Low, 1 Atk. 490. Mertins v. Jol- 
liffe, Ambl. 313. See alfo Plumb v. Fluitt, MS. Ex. 
3 Feb. 1791. Tayler v. Stibbert, 2 Vez. Jun. 437. 


tion 
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( 3) Moor v. 
Bennett, 


2 Ch. | $4" 246. 


Bovey V. Smith, 


1 Vern. 149. 
Ferrars v. 
Cherry, 


.2Vern. 384+ 


Dunch v. Kent, 
1 Vern. 319. 
Draper's Com- 
pany v. Yardleyy 
2 Vern. 662. 


(4) T. ner v. 
Florence, 


i Ch. Ca. 239. 


8 Vane Vs 


Id. Barnard, 
(:11b. Rep. 7. 


ws... 


"4 Biſ-ov, E, 
340 ur, 
.h. Ca. 255; 
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(6) Arg. Bovey 


v. Smith, 


1 Vern. 149 
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tion 1 her intereſt. So if a man pur- 
chaſes under a vill, by which the truſt is 


created, he muſt, at his peril, take notice 


of the operation and conſtruction of the 
law upon it. And though this be called 


a notional notice, yet it is ſuch a notice 
as has always been allowed to be good; 


for every man is preſumed to be conuſant 
of the law of the realm (x), and he ſhall 


not take advantage of his own ignorance, 


but caveat empror(6). 


(n) So alſo is every man preſumed to be attentive 
to what paſles in a ſovereign court of juſtice ; and, 
therefore, a purchaſer pendente lite, even for valuable 
conſideration, and without expreſs or otherwiſe implied 
notice, will be bound by the decree. Sorrell v. Carpen- 
ter, 2 P. Wms. 482. Whitſley v. E. of Scarborough, 
3 Atk. 392. Moor v. Moor, Bard. 407. Walker v. 


Smalwood, Ambl. 676. But ts pendens being only a ge- 


neral notice of an equity to all the world, it cannot affect 
any particular perſon with a fraud, unleſs ſuch perſon had 
alſo expreſs notice of the title in diſpute. Meedv. Lord 
Orrery, 3 Atk. 243. The lis pendens muſt allo, in or- 
der to bind, be in full proſecution. Preſton v. Tubbin, 
1 Vern. 286. In general, a decree is not conſtructive 
notice to perſons not parties to it; but if a perſon not 
party have expreſs notice of ſuch decree, he ſhall be 
bound by it. Harvey v, Montague, 1 Vern. 57. 
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SECTION IV. 


the agent or purchaſer for ano- 
ther (1), as likewiſe notice to the counſel 
or attorney that peruſes the title (2), is 
notice to the party himſelf, becauſe a pre- 
ſumptive notice to the party. So where 
all the ſecurities were tranſacted by the 
ſame ſcrivener (3), notice to him is notice 
to them all; and conſequently they that 


lend laſt muſt come laſt, for he was in na- 


ture of an agent to them all. So where 
A., having notice of an incumbrance, 
purchaſes in the name of B., and 
then agrees that B. ſhall be the pur- 
chaſer, and he does accordingly pay 
the purchaſe money, without notice 
of the incumbrance ; though B. did not 
employ A., nor knew any thing of the 
purchaſe till after it was made, yet B. 
approving of it afterwards, made A. his 
agent ab initio, and therefore ſhall be af- 
fected with the notice of A. (4). But 
though notice to a man's counſel is con- 
ſtrued as notice to himſelf, yet where the 

counſel 


ND notice of the plaintiff's title to 
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(1) Merry v. 

Abney, 1 Ch. 

Ca. 38. 

Sheldon v. 

Drummond, +* 

Ambl 624. 

Coote v. Mam. 

mon, 2 Bro. 

P C. 596. 
Att. 646. 

6 Le Neve 

v. Le Neve, 

3 Atk. 646. 

(3) Brotherton 

v. Hatt, 2 Veru. 


574 


(4) Jennings v. 
Moore. 2 Vern. 
609. 1 Bro. 


P. C. 244. 


Vane v. 
Ld. Barnard, 
Gilb. Rep. 7. 
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counſel comes to have notice of the title 

in another affair, which 1t may be he has 

forgot, when his client comes to adviſe 

with him in a caſe with other circum- 

ſtances, that ſhall not be ſuch a notice as 
(5) Freſton v. to bind the party ( 5) (o). 


Tubbin, 1Vern. 


286, 287. Lowther v. Carlton, 2 Atk. 139. 


(o) The rule laid down in Fitzgerald v. Falcon- 
bridge, Fitzgibbon, 207. requires the notice to be in 
the ſame tranſattion, which rule is diſtinctly re- 
cognized by Lord Hardwicke' in Worn ick v. Warwick, 
3 Atk. LI: 


. Seien. 


ASTLY, a truſt is revived by a re- 
purchaſe of the truſtee, although a 

fine paſſed; for it being but a conveyance, 
it did not extinguiſh or ſeparate the truſt, 
but transterred both together, and in the 
gift of the land he gives all the intereſts 
and demands by reaſon of the land. And 
fo, where a man wrongfully poſſeſſes 
himſelf of my goods, and ſells them 


in 
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in a market overt ; if he afterwards buys 
theſe goods again, I may ſeize them in his 


cuſtody (1) (Y). 


(2) The decree referred to in Bovey v. Smith, ap- 
pears to have been reverſed by the Lord Keeper, I Vern. 


144; but the reverſal 1s referrable to the implied aequi- 


eſcence of the ceſtuique truſt. The rule ſtated by our 


author may therefore be confidered as in no degree 


affected by ſuch reverſal ; and indeed it ſeems to flow 
from the maxim of law, that no man ſhall be allowed 


to take advantage of his own wrong: upon the ground 


of which maxim it has been held, that if a diſſeiſor 
alien, and a deſcent is caſt, and afterwards the diſſeiſor 


re- acquires the eſtate, the difſeiſee may re- enter. Litt. 


l. 39. Co. Litt. 242. a. 


„ 


125 —_— — —— — 


SECTION VI. 


S to the revocation of uſes (), it is a 
general rule, that things may be avoid- 


ed and determined by the ſame ceremo- 


nies 


) Powers of revocation of uſes of lands are very 
frequent in merely voluntary conveyances, but have of 
late been diſuſed in marriage ſettlements, Doubts 
having ariſen whether ſuch ſettlements are not frau- 

2, _ dulent 
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(1) Bovey v. 


Smich. 


2 Ch. Es. 126. 
1 Ver. 60. 


— — 
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nies and acts by which they were raiſed. 


That which paſſes by livery ought to be 
avoided by entry; that which paſſes by 


dulent within the 27th Eliz. ; Buller v. Waterhouſe, 
Sir T. Jones, 94, 95. See Mr. Booth's opinion annex. 
ed by Mr. Hillyard to 6th ed. Shepherd's Touchſtone. 


Powers of revocation in their creation are to be con- 


ſtrued favourably, and therefore no expreſs or techni- 
cal words are neceſſary to the creating of ſuch powers; 
but any expreſſion which denotes an intent to reſerve 
ſuch power will be ſufficient. See Biſhop of Oxford 
L. Leighton, 2 Vern. 376. Lavender v. Blackſtone, 
3 Keb. 26. But if ſuch power be once executed, that 
is, the old ules over the whole eſtate revoked, and 
new uſes limited, ſuch new uſes cannot be revoked 
without an expreſs reſervation of a power for ſuch 


purpoſe, Hele v. Bond, Pre. Ch. 474. See alſo Zouch 
v. Woolſton, 2 Burr. 1136. 2 Vez. 211. A power 


of revocation may extend to all the limitations, or be 
reſtricted to a particular eſtate limited by the convey- 
ance; as where the ule 1s to A. for lite, remainder over, 


with a power to revoke the eſtate for life only, this 


ſeems, ſays Rolle, to be a good power; Thomſon v. 
Freſton, 2 Rolle's Abr. 262. pl. 1. A power of revo- 
cation may be either a power relating to the land, that 


is, a power limited to one that had, hath, or ſhall have 
an eſtate or interelt in the land; which power is either 


appendant or in grols, or ſimply collateral ; as where the 
party to whom the power is reſerved hath not, nor ever 
had any eſtate in the land ; Edwards v. Slater, Hard. 
415. Gilb. on Ules, 141. 143. Sanders on Uſes and 
Truſts, 288. & /eg. As to the difference of conſtruc- 
tion of ſuch powers as are coupled with an intereſt, 
and ſuch as are purely collateral, ſee next Section. 


avoided 
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grant, by claim; that which paſſes by 
way of charge, determines in hke man- 
ner by way of diſcharge. And ſo at 
common law, an uſe which was raiſed by 
a declaration or limitation, might ceaſe 
by words of declaration or limitation (1). 
But an uſe executed by the ſtatute differs 
not from a legal eſtate, and cannot be 


_ waived or determined without entry. Yet 


for the neceſſity, where the party himſelf 
is tenant for life, (as in the uſual powers 
of revocation,) by the revocation the 
eſtate ceaſes without entry or claim; be- 
cauſe he cannot enter upon himſelf, and 


an exprels act of revocation 1s as ſtrong 


as any claim can be (2). And therefore, 
that which in a conveyance at common 
law 1s called a condition, by way of uſe 
is called a limitation, or a conditional li- 
mitation ; becauſe it has the effect of a 
limitation to determine an eſtate of free- 
hold without entry (g). And by the fame 
conveyance as the ancient uſes are revoked, 
by the ſame conveyance other uſes may be 
limited or raiſed; for ſince the ancient uſes 
ceale p/o facto by the revocation, without. 
claim or other act, the law will adjudge a 
priority of operation in the deed, though 

it 
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(1) Ld. Bacon's 
Readings on 
Statute of Uſes, 


314 


( Digees'Caſe, 
1 Rep. 174. 2. 


(30 Co. Litr. 
237. a. 203» b. 
Butler's note:) 
Moore, 612. 
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1 it be ſealed and delivered, and takes effect 
altogether. And therefore it ſhall be firſt 
in ronfirution of law, a revocation and 
cealing of the ancient uſes, and then a 
limitation or raifing of new; for the law 
will marſhal ſeveral acts done at the ſame 
( beer Cas time, that all may ſtand (4). But unleſs 


1 Kp. 174 : ; 
Fitzwilitam's | 

Ces he reſerves a power expreſsly to limit new 
* uſes, he can only revoke (7). 


l.) By which muſt be underſtood, that the old con- 
| veyance cannot be charged with new uſes, unleſs a 
14 | power to limit new uſes be reſerved. This propoſition 
| is agreeable to the deciſion of the court of Common 

Pleas ; ſee Anon. 1 Str. 584; but it is in direct oppo- 

| ſition to the authority of Sir Wm. Blackſtone, 2 Com. 
5 | 339., who ſtates the limitation of new uſes to be inci- 
ry dent to the power of revoking the old uſes, The learn- 


pI ed commentator refers to Co. Litt. 237. The paſſage 
on on which he relics, 1s, that if the covenantor who had 


an eſtate for life revoke the utes according to his pow- | 
er, he is ſeized again in fee imple without entry or 
claim. The conſequence ot revocation, as thus ſtated 
by Lord Coke, is certainly good law; and as the uſes 
of the original conveyance are deſtroyed, he may of 
courſe limit new uſes by a new grant or covenant on 
confideration ; but the doubt is, whether ſuch new 
uſes can take effect, as uſes ſpringing out of the origi- 
nal conveyance. Mr. Powell, who has brought toge- 
8 the caſes upon this point, conceives that they can- 

; for that the old ules, ceaſing by the revocation, 
= there being no expreſs power to declare new uſes; 
5 the eſtate out of which the old uſes aroſe becomes free 
FR ; | from 
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from them ; for that eſtate was only bound by the uſes 
limited thereon, with power of revocation, and the 
conſideration extended to thoſe uſes only; and conſe- 
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quently after revocation it was freed from them. Powell 


on Powers, 279. And the caſe of Ward v. Lenthal, 


1 Siderf. 343, ſeems to bear out this opinion; for in 
that caſe, the deed limiting new uſes having reſerved 


a power of revocation, but not a power to limit new 
uſes, the ſubſequent declaration of new uſes was held 
bad. But the caſes referred to in Colſton v. Gardner, 
2 Ch. Ca. 46. and in Fowler v. North, 3 Keble, 7. 
are certainly irreconcilable with Mr. Powell's conclu- 
fion, and our author's propoſition, even qualified as 
above, | | 


SECTION VII 


only allowable in conveyances by way 
of uſe (), for in a legal conveyance ſuch 
a power would have been repugnant (1). 
And they are a law which a man puts 
upon himſelf, by virtue of the power 


(s) Bythis muſt be underſtood a ſtatute uſe ; for if 4. 
enfeoff B. and his heirs to the uſe of B. and his heirs, 
the uſe will be executed at common law, and the pro- 
viſo or power of revocation by the feoffor would be re- 
pugnant and void; Touchſtone 525. 

which 


HE SE powers of revocation were 


(1) Co. Litt. 23 


— ———— —— — —— — 
. 
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(s)Scrope'« Caſe 
10 Rep. 144. 
Kibdett v. Lea, 
Hob. 312 

Bath and Mon. 
tague's Caſe, 
3 Ch. Ca. 55. 
65. 108. 


- Duchels of 


Albermarle 

v. Bath, 

2 Freem. 121. 
(3) Bath v. 
Montague, 

3 Ch. Ca. 108. 
Vigact v. Pearice, 
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hich every one has of diſpoſing of his 


own as he pleaſes; and therefore they 
ought to be performed in all the inci- 
dental circumſtances required by the pro- 
vilo (2), viz. as to ſubſcription, witneſſes, 
or the like; for theſe ceremonies were 
appointed by him to prevent fraud and 
ſurpriſe (t). And there can be no revo- 
cation in equity (3), where it 1s not a good 
revocation at law (z), unleſs there be a 


clear 


comyns- Rep. 250, Pre. Ch. 471. Zouch v. Woolſton, 2 Burr. 1136. 


(9) That uſes may in favour of the intent be re- 
voked by conſtruction or implication; ſee Scrope's 
Caſe, 10 Rep. 144. E. of Leiceſter's Caſe, 1 Ventr. 
280. 


(u) With reſpect to what ſhall be deemed a good 
execution of ſuch power, it ſeems agreed, that it may 
be executed by ſeveral deeds, if the firſt executed do 
not extinguiſh the power; ſee E. of Leiceſter's Caſe, 
1Ventr. 280. It ſeems allo agreed, that the power of 
revoking the old and limiting new uſes, may be exe- 
cuted at different times over different parcels of the 


eſtate ſubjected thereto; ſee Zouch v. Woolſton, 2 


Burr. 1136, in which the caſes upon this point are 
brought together; ſee alſo Powell on Powers, 262. A 
power of revocation may alſo be executed conditional- 
ly or pro tanto. "Thorne v. Thorne, 1Vern. 141. Per- 
kins v. Walker, 1 Vern. 97. It may alſo be executed 
abſolutely, or with power of revocation, Adams v. 


Adams, 


©» © gaudy. 8 ** © 


clear intention of the party to revoke, 
which he was prevented carrying into ex- 
ecution purſuant to the power, by fraud 
or accident (4). But there is a difference 
betwixt a power reſerved to a ſtranger, 
and to the owner himſelf. For a power 
to alter or charge the eſtate of another 
ſhall be conſtrued ſtrictly, and ſhall never 
be extended beyond the letter and inten- 
tion of the parties; becauſe it is to affect 
the eſtate of a third perſon (5). But a 
power over a man's own eſtate is parcel 
of the old dominion reſerved to him, and 
for the benefit of the party himſelf, and 
voluntary, and therefore ſhall be expound- 
ed favourably, many eſtates depending 
upon ſuch powers (6). Allo a power re- 
ſerved to himſelf, who has a preſent eſtate, 
or ſhall have by the ceaſing of the uſes, 
ſavours of an intereſt, and may be extin- 
guiſhed by a teoftment of the land, or re- 
leaſe to him that has the freehold ; for he 


Adams, Cowp. 651. It alſo ſeems agreed, that a pow - 
cr to leaſe the premiſes is incidental to the power to 
revoke the uſes ; Goodright v, Cater, Doug]. 467, 468. 
I cannot conclude this note, without recommending 
the reader to conſult Mr. Powell's K ſſay on the Law 
of Powers, which brings together the various nice aud 
abſtruſe learning which belongs to this ſubject. 


Vo M who 
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(4) Bath v. 
Montague, 
2Ch. Ca. 208. 


(5) Sayle v. 
Freeland, 

2 Ventr. 350. 
F. of Leicefler's 
Caſe, 1Veatr. 


279» 


(6) Sayle v. 
Freeland, 

2 Ventr. 350. 
Fitzgerald v. 
L. Falconbridge 
Fitzgib. 7. 
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(5)Digges'Caſe, 
1 Rep. 174. a. 
(8) Digges' Caſe, 
1 Rep. 174- 
Willisv.Shorral 
1 Atk. 47 4+ 


5 


1) Gilb, Lex. 
rætoria, 264 · 


A TREATISE OF EQUITY. Book. II. 


who raiſes and limits 8 ſhall be 
ſuppoſed the donor (7); but a power to 
a ſtranger (8) is merely collateral (x). 


(x) If the power be ſimply collateral, the fine or 
feoffment of him who created it will not extinguiſh it. 


Gilb. Uſes, 144. Willis v. Shorral, 1 Atk. 474. Nei- 


ther will a releaſe by him to the owner of the freehold, 
Digges' Caſe, 1 Rep. 174. Nor can he, in executing 
it, reſerve to himſelf a power of revocation. Wall v. 
Thurborne, 1 Vern. 355. | 


SECTION VIII. 


JN caſe of merger of terms, the diverſity 
formerly taken (1) was this, If a man 


has the ſame intereſt, and abſolute domi- 


nion and property in the whole inherit- 


ance (5), as he has in the term, or power 
: for 


(5) The general rule is, that where there is no legal 
eſtate ſtanding out, but only an equitable charge, and 
the inheritance comes to the perſon entitled to the 
charge, the charge ſhall merge; but the eſtate of in- 
heritance muſt be an eſtate in fee ſimple, and not mere- 


d-4 ly 


. —_ 


I bu }| www 


Ch. vl. $8. OF EXTINGUISHMENT OF USES. 


for raiſing money out of the inheritance, 
there 1t muſt merge; for a man cannot 
have a power, to raiſe money merely for 
my benefit out of that which is mine. 
But if there be any difference in the two 
intereſts (z), or any other perſon inter- 
mediate (2), then there can be no merger; 
for if there be any merger in the firſt caſe, 
it will change the intent of the convey- 
ance; and in the other caſe, there being 
an intermediate eſtate, there is no merger 
at law, no more 1s there in a court of 
equity in the caſe of a truſt. But it has 


ly an eſtate tail. Duke of Chandos v. Talbot, 2 P. Wms. 
604. Cheſter v. Willes, Ambl. 246. With reſpe& to 
_ mergers of charges by the particular tenant paying them 
off, it ſeems that a tenant for lite, diſcharging an in- 
cumbrance, ſhall not be preſumed to have intended to 
benefit the inheritance ; but that a tenant in tail, diſ- 
charging an incumbrance, ſhall be preſumed lo to in- 
tend; but the preſumption in either caſe may be re- 


pelled. See Jones v. Morgan, 1 Bro. Ch. Rep. 206. 


(z) As if one intereſt be'in aufer droit, and the other 
not. Co. Litt. 338. b. 4 Leon. 37. Cage v. Acton, 
1 Salk. 326. Platt v. Heap, Cro. Jac. 275. See 15 
Viner's Abridgment, Merger, A. 2. p. 362. So if the 
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(2) Cbamber- 
lain v. Ewer, 
2 Rulſt, 11. 

1 Brownl. 134. 
Deighton v. 
CGrenvi), 9 
Comdberbach 81 i 
E. ot Bedtord 1 
v. Ruſleil, 
Posh. 3. | 
Plunket V. „ 
Holmes, 

1 Lev, 11. 


huſband be poſſeſſed of the term in right of his wife, his 


purchaſe of the fee will not extinguiſh the leaſe, Gong 
v. Radford, Hob. 3. | 


M 2 been 
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3) Thomas v. 
Keymiſh, 

2 Vern. 348. 
Brown v. Gibbs, 
2 Freem. 233, 
Powell v, Mor- 
Ban. 2Vern. go. 


(4) Biſhop v. 

Sharpe, 

2 Vern. 469. 

Hyde v. Hyde, 
Pre. Ch. 316. 
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been fince held (g), that where the inhe- 
ritance deſcended to the daughter, as 
heir, who was alſo entitled to the truſt of 
the term for her portion, ſo that ſhe had 
the ſame dominion over both, yet there 
could be no merger of the term ; for that 
was lodged in truſtees, and ſo not merged 
at law, nor conſequently in equity. For 
where an infant has two rights in her, this 
court, which 1s to take care of infants, 
will always preſerve that right which is 
moſt beneficial for the infant. And in 
this caſe 1t was for the intereſt and advan- 


tage of the infant, that the portion ſhould 


be looked upon as a continuing and ſub- 
fiſting charge, and not fink into the in- 
heritance ; becauſe it might have been a 
means to have preferred her in marriage 
during her infancy, before ſhe was capa- 
ble of making a ſettlement of her real 
eſtate; and hkewiſe when of the age of 
ſeventeen (4), ſhe was capable of diſpoſing 
by will of her perſonal eltate, either for 
payment of debts, or in legacies amongſt 


her relations (a). 


(a) In the caſe of Thomas v. Keymiſh referred to, 
as alſo in the caſe of the D. of Chandos v. Talbot, 


2 P. Wms. 604. Powell v. Morgan, 2 Vern. go, the 
3 daughter 
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daughter had by will diſpoſed of the money with which 
the eſtate was charged, which, furniſhing diſtin evi- 
dence of her intention to keep the term ſeparate from 


the inheritance, brings it within the diſtinction ſtated ' 


by Lord Hardwicke ; that when the owner of the fee 


 in-which the charge would otherwiſe merge, manifeſts 


his intent that the charge ſhould ſubſiſt, his intent, if 


clear, ſhall prevail. Cheſter v. Willes, Ambl. 246. ; 
ſee alſo Lord Compton v. Oxendon, 4 Bro. Ch. Rep. 


397. 2 Vez. Jun. 264. For mergers are odious in 
equity, and never allowed unleſs for ſpecial reaſons. 


Philips v. Philips, 1 P. Wms. 41. With reſpect to the 


doctrine of merger, as applied to copyhold eſtates for 
life or eſtates tail, ſee 13 Vin. Ab. I. Merger. 
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CHAP. VII. 
Of the Office and Duty of a Truſtee. 


SECTION LI. 


T follows, that we treat of the office 
and duty of the truſtee, and how far 
his power extends. And here regularly, 
no act of the truſtee ſhall prejudice the 
ceſtuique truſt (a); but the truſtee muſt, 
| eſpecially 


(a) This propoſition, that no act of the truſtee 
ſhall prejudice the eeſtuique truſt, demands attention; 


I ſhall therefore conſider the feveral modes by which 


prejudice might be induced by aQs of the truſtee, 
unleſs courts of equity interpoſed their protective juriſ- 
diction in favour of the ceſtuique truſt ; and endeavour 
to point out to what extent courts of equity have inter- 
poſed. The legal eſtate being in the truſtee, he might 
prejudice his ceſtuique truſt, by aliening, by incumber- 
ing, by altering, or by forfeiting the eſtate, or by re- 
fuſing to accept the truſt. 


With reſpect to his power to prejudice his ceſ— 
tuique trult by alienation, the ſingle caſe in which 
his alienation of the eſtate can bind the ceſtuique 


_ truſt is, where being in poſſeſſion of the eſtate, he 


conveys it for a valuable conſideration, and without 
notice: in which caſe the purchaſer will be entitled 
| | to 
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eſpecially in equity, make good the 
truſt (5), And the law ſeems to be the 


f | | ſame 


to hold the eſtate againſt the ceſtuique truſt, Pye 


v. Gorge, 1 P. Wms. 128. 1 Bro. P. C. 359. Vernon v. 
Vandey, Barnard. 303. Watſon v. Corbett, Rep. Temp. 
Finch, 411. As to incumbrances, it ſeems agreed that 
mortgagees for valuable conſideration, and without no- 
tice of the truſt, are to be conſidered as purchaſers, a 
mortgage being a ſpecific lien; but, as to ſpecialty 
or judgment creditors, who have only a general hen, 
they are not in equity allowed to hold againſt the 


ceſtuique truſt. Finch v. Earl of Winchelſea, 1 P. 


Wms. 278. Medley v. 3 Finch's Rep. 63. 


In conſidering the power of a truſtee to change the 
nature of a truſt eſtate, it may be material to diſtin- 
guiſh thoſe caſes in which the ceſtuique truſt is ſu: 
juris, from thoſe in which he is not ſui juris. In thoſe 
caſes in which the ceſtuique truſt is ſuz juris, I take it 
to be clear that the truſtee cannot change the nature of 
the eſtate; as by converting money into land, or land 
into money, at leaſt, fo as to bind and exclude the 
ceſtuique truſt from remedy againſt the truſtee per- 
lonally. But in thoſe caſes in which the ceſtuique truſt 
is not ſu juris, it is very frequently neceſſary to the in- 
tereſts of ſuch a ceſtuique truſt, that the truſtee ſhould 
be armed with ſuch a power; and the true criterion 
in ſuch caſes is, whether the intereſt of the ceſtuique 
truſt required the converſion. For the diſtinctions upon 
this point, ſee 1ſt vol. p. 88; and Maſon v. Day, 
Pre. Ch. 319. Pierſon v. Shore, 1 Atk. 480. Wit- 
ter v. Witter, 3 P. Wms. 100, 101. Rook v. Warth, 


1 Vez. 460. Oxendon v. Lord Compton, 4 Bro. Ch. 
Rep. 
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ſame of the act of God ; for if the truſtee 


of a legacy dies before the teſtator, this 
ſhall 


Rep. 23r. 2 Vez. Jun. 69, 261. That the truſtees, 
poſtponing or accelerating the ſale of the truſt eſtate, 
ſhall make no alteration in the intereſt of the ceſtuique 
truſt, fee Hawkins v. Chapple, r Atk. 623. That a 


_ truſtee to ſell ſhall not gain any advantage by being 


himſelf the perſon to buy, ſee Whichcote v. Lawrence, 
3 Vez. 740. and the Caſes there cited. 


With reſpett to acts of the truſtee which work a 
forfeiture of the eſtate, I ſhall blend the doctrine of 
forfeiture, which is an eſcheat pro delicto tenentis, with 
that of eſcheat ob deſectum tenentis ; conceiving that 
though there may be diſtinctions as to theſe points be- 
tween the effect of forfeiture incurred by the ceſtuique 
truſt in caſes of treaſon and in caſes of felony, there 
is none as to the truſtee; for that the legal eſtate being 
in him, it is forfeited by his treaſon or felony, and alſo 
eſcheats pro defeftu tenentis ; but whether the forfeiture 


be ſubje& to the truſt, is a point upon which a differ- 


ence of opinion ſeems to have prevailed. I am aware 
that Chief Baron Comyns, in his valuable Digeſt, title 
Forleiture, B. x. ſtates, 'T hat **a man does not for high 
treaſon forfeit lands which he holds as truſtee.” But this 
opinion cannot he reconciled with thoſe caſes in which 
the only queſtion has been, Whether the legal eſtate 
being by the forteiture veſted in the crown, the crown 
was not bound to, execute the truſt in equity? In 
Wikes' Caſe, Lane 54, it was held that the crown was 
not ſo bound; ſo alſo, in Jenkins 190, Ca. 92. Hard. 


466, Bro. Feoffment al. Uſes, pl. 31. Viner's Ab. Uſes, 


pl. 4, in a note; and the general reaſon aſſigned is, that 
| | the 
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ſhall not prejudice the legatee (1). So if 
a truitee of land die without heir, though 
the 


the king cannot be a truſtee. This ſeries of authority 
is, however, ſuppoſed to be ſhaken by the dia of 
Lord Bridgeman, in Geary v. Bearcroft, Carter 67; and 


Trevor, maſter of the rolls, in Eales v. England, 


Pre. Ch. 202; and as theſe dia weighed with Lord 
Mansfield in the much celebrated caſe of Burgeſs v. 


Wheate, 1 Bla. Rep. 123, notwithſtanding the obſer- 


vations upon. them by the maſter of the rolls, Sir 
Thomas Clarke, it may be material to remark, that in 
Lord Bridgeman's own manuſcript notes of his judg- 
ments, whilſt chief juſtice of the common pleas, com- 
poſitions tar exceeding Carter's account of them in copi- 
ouſneſs, depth, and correctneſs, more particularly in the 
caſe of Geary v. Bearcroft, there is not an iota which 
imports an opinion, that upon eſcheat the lord comes in 
ſubjett to any truſt, I am indebted for this obſerva- 
tion to the liberal communication of Mr. Hargrave, 
who 1s 1n poſſeſſion of the above manuſcript, 


And with reſpect to what is reported to have been 
ſtated by Trevor, maſter of the rolls, it may be ſuffi- 
cient to remark, that it was an obiter digtum. 


As to the refuſal of a truſtee to accept the truſt, a 
court ef equity will in ſuch cafes interpoſe, and either 
appoint new truſtees, or take upon itſelf the execution 
of the truſt. 


() Lord Hobart is ſtated to have been of opinion, 
that an action at law might be maintained againſt the 
truſtee for breach of truſt; ſee 1 Eq. Ca. Ab. 384. in 
note: but this opinion is inconſiſten with Lord Hard- 

wick's 
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(2) Eales v. 
England, Pre. 
Ch. 200. 202. 
2 Eq. Ca. Ab. 
note, 384. 
Geary v. Bear- 
croſt, p. Ld. 
Bridseman, 
Carter, 67. 
But ſee note (a). 
(3) Hix v. At- 
torney General, 
Hard. 176. 


(4) Conway v. 


Shumpton, 
29 Jan. 171 l, 


21 Vin. Ab. 512. 


(5) Earl of 
Cheſterfield v. 
Lady Crom- 


weil, 1 Eq. Ca. 


Ab. 287. 


equity (2). 
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the lord by eſcheat will have the land at 
law: yet it ſhall be ſubject to the truſt in 
So if A. puts out 100/. at in- 
tereſt, in the name of B., who after be- 
comes a felo de ſe; A. may be relieved 
againſt the king upon this truſt in equity, 
upon the ſtatute of 33 H. 8. cap. g (3). 


Yetif anequity of redemption 1s conveyed 


to A. in truſt for payment of debts, and 


the ſurplus to B., and A. agrees with the 
mortgagee to turn intereſt into principal; 
this agreement of the truitee ſhall bind B. 
though he was no party to it (4). And 
ſo an infant {hall be bound in ſuch caſe by 
the act of his truſtee or guardian (5); for 
we muſt diſtinguiſh betwixt importunate 
gain, as if the account were ſtated every 


wick's definition of a truſt, which is, that it 1s ſuch a 
confidence between parties, that no action at law will 


lie, but is merely a caſe for the conſideration of courts 


of equity. Sturt v. Melliſh, 2 Atk. 612. That the 
truſtee is liable in equity for a breach of truſt, was ex- 


preſsly determined in Vernon v. Vandrey, Barnard. 


303; but it is material to obſerve, that even in equity 
the ceſtuique truſt is confidered but as a ſimple contract 
creditor in reſpect of ſuch breach of truſt, Vernon v. 
Vawdrey, 2 Atk, 119, unlels the truſtee has acknow- 
ledged the debt to the truſt eſtate under hand and ſeal. 


Giflord v. Manley, Forreſt, 109. 
ſix 
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fix months, on purpoſe to load it; and 


where the intereſt 1s run up to a bulky 
ſum: for here intereſt ought to be allowed 
for delay and forbearance, as well as in 
any other caſe whatſoever. 


SECTION II. 


UT it ſeems a certain rule, that what a 
© truſtee, or any other, is compellable 
to by ſuit, he may do without ſuit (c); as 
to 


(c) It ſeems ſcarcely neceſſary to obſerve, that conſi- 
derable caution is requiſite in the application of this 
rule: when a truſtee does any act upon the notion 
that he would be compellable to do it by ſuit, he takes 
upon himſelf to decide what would be the decree of the 
court ; and in ſuch caſe he has no reaſon to complain, if 
made ſubjeQ to any loſs which his ceſtuique truſt may 
have ſuſtained from his having miſapprehended the law 
of the court. But it may happen that a truſtee may 
be correct in his apprehenſion of the law of the court, 
and yet not be juſtified in taking upon himſelf to pro- 
ceed upon it without the ſanction of the court; as 
where a grandfather having bequeathed the reſidue of 
his perſonal eſtate to his grandchildren at twenty-one, 
and directed the truſtees to apply the produce in the 

| mean 
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to join with ceſtuique truſt in tail in a 


feoffment (1); for they are truſtees merely 


to preſerve his eſtate. So there being a 
remainder over in truſt to raiſe portions 
for daughters, if there were no iſſue, and 
there being a daughter, upon giving ſe- 
curity for the daughter's portion, the 

truſtees 


mean time for the maintenance of ſuch grandchildren, 
and the father was one of the truſtees, who being 


| known to the other truſtees not to be of ability to 


maintain his children, one of the truſtees expended 
40ol. in their maintenance, previous to any report as to 
the ability of the parent to maintain them; which diſ- 


burſement Lord C. Thurlow refuſed to hoe, An- 


drews v. Partington, 3 Bro. Ch. Rep. 60. Yet in ſuch 
caſe, had the father been found not to be of ability to 
maintain his children prior to any application of the in- 
tereſt tor ſuch purpoſe, ſuch application would, as of 
courſe, have been directed; but the truſtee having taken 
upon himſelf to judge of the parent's ſufficiency in ſuch 
particular, was confidered to have no right to an al- 
lowance, which the court would not have decreed 
without the previous inquiry, though he had drawn a 
correct concluſion as to what would have been the re- 
ſult of ſuch inquiry, I am aware that this caſe is con- 
fidered as a caſe of great hardſhip ; I cannot however 
bring myſelf to think, but that the deciſion is neceſſary 
to ſecure to infants the full benefit of that protective 
interpoſition which courts of equity are bound to afford 
them. The reſpectable character of the truſtee who 
had applied the produce of the fund in the manner di- 

rected 
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truſtees ſhall be compelled to join in the 
recovery (2). So truſtees in a marriage- 
ſettlement for preſerving contingent re- 
mainders, (there being no iſſue,) may be 
decreed to join in a ſale (d), the ſettlement 
being only of an equity of redemption, 
and the wife conſenting to the ſale (3). 
But the huſband and wite being married 
twelve years, and having no iſſue, the 

| court 


reed by the will, however it may diſpoſe one to la- 
ment the effect, ought not to be allowed to influence the 
_ diſcuſſion, nor to control the application of the ge- 
neral rule. But ſee Aſpinal v. Aſpinal, 1786; in 
which caſe, ſuch allowance ſeems to have been directed 
in the event of the father's appearing not of ability to 
maintain his child ; ſee alſo Franklin v. Green, 2Vern. 
137, in which the truſtee was allowed an apprentice 
fee, But ſee Smee v. Martin, Bunbury 136, contra. 


(d) There are ſeveral other caſes in which the court 
has exerciſed its diſcretion, by directing truſtees to join 
in deſtroying contingent remainders, as in Baſſet v. 
Clapham, 1 P. Wms. 358, where the ſettlement was 
voluntary, and the bill was by creditors ; ſo in Win- 
nington v. Foley, 1 P. Wms. 536, where the new 
uſes to be limited upon the recovery were more bene- 

ficial to the family than the exiſting limitations. 
But, in the exerciſe of this diſcretion, the court 
proceeds with great circumſpettion ; and there- 
fore if the tendency of deſtroying the remainders be 


prejudicial to the family, the court will not direct the 
truſtees 


(2) Frewin v. 
Charlton, x Eg. 
Ca. Ab. 386. 


(3) Platt v. 
Sprigg, 2 Vern. 


903. 
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(a) Dayis v. ö 
Weld, 
1 Vern. 181. 


(5) Manſel v. 


Manſel, 
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court will not force the truſtees to Join 


in a ſale, though for payment of their 
debts; for that people have been married 
near twenty years without iſſue, and after 
have had children (4). And if truſtees ap- 


pointed to preſerve contingent remainders, 


join in a conveyance to deſtroy the remain- 


ders before a ſon is born, this is a plain 
breach of truſt; and whoever claims under 
this conveyance having notice of the truſt, 
or by a voluntary ſettlement, ſhall be liable 
to make good the eſtates (5). | 


2 P. Wms. 684+ Forreſt. 259. Pye v. Gorge, 1 P. Was. 128. 1 Bro. P. Ca. 359. 


truſtees to join, unleſs in the aforementioned caſcs. 


Townſend v Lawton, 2 P. Wms. 379. Symance v. 


Tattam, 1 Atk. 613. Woodhouſe v. Hoſkins, 3 Atk. 
22. Barnard v. Large, 1 Bro. Ch. Rep. 534. But 
though the court will in ſome caſes refuſe to direct the 
truſtees to join, it will not in all ſuch caſes puniſh the 
truſtee if he actually concur in barring the contingent 
remainders. See Woodhouſe v. Hoikins, 3 Atk. 22. 
As where, upon a ſubſequent remainder to the right 
heirs, a collateral relation only was affected by it, 


Tipping v. Pigott, 1 Eq. Ca. Ab. 385. 
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SECTION III. 


AS to the allowances to be made to the 

truſtee, regularly (e) he 1s to have 
nothing for his own labour and pains, 
though ſome have thought this a great 
hardſhip (1). But if a truſtee, ſued con- 
cerning the truſt in Chancery, obtain a 
diſmiſſion, and have coſts paid him /), 
as in courſe ; but the coſts allowed him, 
and taxed, are ſhort of his real coſts ; and 
after a bill is brought by ceſtuique truſt, 


to have an account of his diſburſements, 


he 


ſe) But though a truſtee is not in general entitled 
to an allowance for his trouble, quere, Whether he 
may not, prior to his acceptance of the truſt, ſtipulate 
for an allowance? See Gould v. Fleetwood, Mich. 
1732, ſtated in a note, 3 P. Wms. 250, and Ayliffe 
v. Murrey, 2 Atk. 60. That the court would not give 
effeft to ſuch an agreement between mortgagor and 
mortgagee, ſee French v. Baron, 2 Atk. 120. 
an executor in India is entitled to the allowance which, 
in India, is made to executors for their trouble, ſee 
Cheetham v. Ld. Audley, 4 Vez. 74. | 


( f) If a truſtee has not miſbehaved, the rule is to 


allow him his coſts, Perrott v. Treby, Pre. Ch. 254. 


But if he has miſbehaved, the court will not make him 
| ſuch 


(1) How Vs 
Godfrey, 
Rep. Temp. 
Finch 361. 
Palmer v. 
Joes, 1Vern, 
144. 
Robinſon v. 
Pett, 3 P. Wms. 
250. | 
Scattergood v. 
Harriſon, 
Moſely, 

128, 130. 
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(2) Amand v. 
Bradburne, 
2 Ch. Ca. 138. 


(3) See Hether- 


lell v. Hales, 

2 Ch. Rep. 83. 
Ramſden v. 
Langley, 

2 Ver n, 536. 


(4) Bonithorn v. 


Hock more. 
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he ſhall be allowed his true and neceſſary 
colts in the former ſuit, and not be con- 
cluded, &c. (2). And the law 1s the 
ſame of a mortgagee; for ſince the keep- 
ing only is given gratis, it is plain, that all 
the expences laid out upon the charge 
ought to be repaid (3). And although, 
where a mortgagee or truſtee manage the 
eſtate themſelves, there is no allowance to 


be made them for their care and pains ; 


yet, if they employ a ſkilful bailiff (g), and 


give him 20/. per annum, that muſt be al- 


loved, for a man is not bound to be his 


own bailiff (4). 


1Vern. 316. Godfrey v. Wat'on, 3 Alk. 518. 


ſuch allowance. Trix v. Quarterly, MSS. 16th July 
1786. And, query, If in a conteſted caſe, the court 
would not charge a truſtee with the coſts of a ſuit 


which his miſconduct had occafioned ? See Perrott v. 
Treby, Pre. Ch. 254. 


(g Though a truſtee may appoint a bailiff, it ſeems 
he is reſponſible for his ſufficiency, unleſs the will or 


deed creating the truſt empower the appointment; in 


which caſe, the truſtee is only bound to ſee that his 
agent be a proper and ſolvent perſon at the time of ap- 
pointment. Sutton the Marſhal's Cale, 12 Mod. 560. 
dee alio Routh v. Howell, 3Vez. 565, 


1 
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| SECTION IV 

Nos will the court ever charge a truſ- 

tee with imaginary values, but he 
ſhall be charged as a bailiff only. And 
although very ſupine negligence might in- 
deed in ſome caſes charge a truſtee with 
more than he had received, yet the proof 
muſt then be very ſtrong (1). So a truſ- 
tee for a charity is no otherwiſe or further 
chargeable, than another truſtee is, viz. 
for ſo much as he. receives (2). So a 
mortgagee ſhall only account for what he 
actually did make, or might have done (3), 
had it not been for his wilful default (4). 
And if a truſtee is robbed of the money he 
received, he ſhall be allowed it on account, 
the robbery being proved, although the 
ſum 1s only proved by his own oath, for 
he was to keep it but as his own (4), So 


in caſe of a factor; for he cannot poſſibly 
have 


(% The rule here ſtated appears to be the reſult of 
the caſes upon the point; and what will amount to 
that degree of default which will charge a mortgagee 
beyond his receipts, mult neceſſarily depend upon a va- 
riety of circumſtances, not eaſily capable of enumera- 
tion.. The more prominent inſtances of ſuch default 

Var, II. N are 


(1) Palmer v. 
Jones 1 Vein. 
144. 
Harnard v. 
Weber, Sel. 
Ca. Ch. 53 
. Mann Ve 
allett, 1Vern. 


44 


(3) Anon. 

1 Vern. 45. 
Chamberlain 
v. Chamberlin, 
1 Ch. Ca. 258. 


(4) Morley v. 
Morlev, 2 Ch. 
Ca. 2. ſee 
Routh v. 
Howell, 3 Ver. 
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( 5) Co. Litt. 
89.2 South. 
cote's Caſe, 


4 Rep. 84. a. 


a. Southcote 8 
Caſe, 4 Rep. 8g. 
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have other proof (5). And ſo it ſeems of 
an executor. Nor is this without a good 
foundation in reaſon ; for the contract is 
not for the truſtees, but the party's own 


advantage, and it was his fault. to choole 


ſuch a one. And the interruption of acts 
of friendſhip do not oblige to reſtitu- 
tion (i). But otherwiſe ofa carrier, for he 
hath his hire, and thereby implicitly un- 
dertakes the ſafe delivery of the om 
committed to him (6). 


are where the mortgagee enters upon the eſtate, and 


thereby keeps the other creditors out, and yet allows 


the mortgagor to receive the rents and profits; in 
which caſe, he ſhall be charged with all the profits he 
might have received from the time he had notice of the 
ſubſequent incumbrances. Coppring v. Cooke, IVern. 
270. Bentham v. Haincourt, Pre. Ch. 30. Maddox 
v. Wren, 2 Ch. Rep. 109. See alſo Duke of Bucking- 
ham v. Sir Robert Gayer, 1 Vern. 258. Chapman v. 
Tanner, 1 Vern. 267. So if the mortgagee in poſſeſ- 
fion, without aſſent of the mortgagor, aſſign his mort- 
gage to an inſolvent perſon, he ſhall anſwer for the 
'profits received both before and after the aſſignment, 
though aſſigned for his own debt. 1 Eq. Ca. Ab. 


3e. 2. 


(i) By the civil law, ſeveral diſtinctions appear to 
have prevailed upon this point. In contraftibus interdum 
alum ſolum, interdum <> culpam præſtamus: Dolum, in 
depofito ; nam, quia nulla ulilitas ejus venſatur apud quem 
deponitur, merito dolus . ſolus niſi forte et merces 


_ acceſſit © 
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acceſſu : tunc enim . (ut ft et conſtitutum etiam culpa exhi- 
betur ; aut fi hoc ab initio convenit, ut et culpam et periculum 


prafiet ts, penes quam deponttur. Sed ubi utrinſque utilitas 


wertitur, ut in empto, (ut) in locato, (ut) in dote, (ut) in 
pignore, 1 ut) in Sacietute, et dolus et culpa praftatur. Dig. 
lib. 13. ti. 6. 5. 2. A further diſtinction alſo prevailed 
in the civil law upon this point. Commodatum autem 
plerumgue ſolam ulililat m continet ejus, cui commodatur ; 
et ideo verior eft Quinti Muti ſententia, exiſtimantis, et cul- 
pam praftandam et diligentiam, Dig. ub: ſupra. With 
reſpett to the diſtinctions upon this point allowed by 
the law of England, they are ſtated in the great caſe of 
Coggs v. Bernard, 2 Ld. Raym. 909. In which caſe, 
Lord Holt, C. J. obſerves, that there are fix ſorts of bail- 
ments. 1ſt, A bare naked bailment of goods delivered 
by one man to another, to keep for the uſe of the bailor; 


which he calls a depaſitum. 2dly, Where goods or 


chattels that are uſeful are lent to a friend gratis, to be 
uſed: by him; and this is called commedatum, becauſe 
the thing is to be reſtored in ſpecie. 3dly, Where 


goods are left with the bailee, to be uſed by him for 


hire; which is called Jocatio & conductio. 4thly, When 
rd or chattels are delivered to another as a pawn, to 
be a ſecurity to him for money borrowed ; which is 
called a pledge. Sthly. When goods or e are 
delivered to be carried, or ſomething to be done about 
them for a reward to be paid to the bailee. 6thly, 
When there is a delivery of goods or chattels to ſome- 
body who is to carry them, or to do ſomething about 
them gratis. 


To thoſe who have already peruſed the admirable 
eſſay on the Law of Bailments, by Sir William Jones, 
this ſubject, and the diſtinctions which belong to it, 
cannot but be familiar ; to the reader who has not yet 


derived the ſatis faction which that eſſay will commu- 
N 2 nicate, 
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nieate, to every mind poſſeſſed of good taſte and nice 
diſcrimination, I beg to recommend that work, as 
illuſtrative of a truth too frequently conteſted, that 
the exertion and diſplay of the moſt brilliant talents are 
not inconſiſtent with the ſevereſt and apparently leaſt 
intereſting inveſtigation of the law of England. 


. — — 
DAI We ˙ - dE bots hs, e, 8 — 7 
— — — — > Ow — = — — f — 
. — - — — 9 82 6 2 7 


| 
f 
: 
if 
| 
| 
| 


r xs 


SECTION V. 


Bur a they are more than one, 
there is a difference between truſ- 
tees andexecutors. For truſtees have all 
| equal power, intereſt, and authority ; and 
; | cannot act ſeparately, as executors may, 
| but mult join, both in conveyances and 
receipts ; for one cahnot ſell without the 
other, or deſire to receive more of the con- 
ſideration-money, or to be more a truſtee 
than his partner. And therefore it is 
againſt natural juſtice to charge themfor 
each other's receipts, unleſs in caſe of ne- 
ceſſity, where they ſo join in a receipt, 
as not to be diſtinguiſhed what has been 
received by one, and what by the other, 
| there, from their own neglect or de- 
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fault (#), both ſhall be charged with the 


whole (1). As if a man ſhould blend his 
money with mine, by rendering my pro- 
perty uncertain, he loſes his own. But 
executors have each an abſolute power 


IST 


Fellowes v. 
Owen, 2 Vern, 
504.515 

1 P. Wals. 8. 
Murrel; v. Cox, 
2 Vern. 570. 
Townly v Sher- 
born, Bridgem. 


over the whole, and therefore if they 38. Cre. Car. 
312. 
Leigh v. Barr 
join (/) they truſt one another (2), 4 2 == 
x parte Bel- 
: | diver ity. ed. Ambl. 
218. ( Churchill v. Lady Hobſon, 1 P. Wms. 241. 1 Salk. 318. Aply n v. Brewer, 
Pre. Ch. 173. Duke's Charitable Uſes, 66. Ex parte Belchier, Ambl. 219. Scourfield 


v. Howes, 3 Bro. Rep. 90. 


(Y So where one truſtee, having received the truſt 
money, hand it over to his companion, he ſhall be 
charged ; for where, by any act or by any agreement 
of a truſtee, money gets into the hands of his com- 
panion, whether a truſtee or co-executor, they ſhall 
both be anſwerable. Sadler v. Hobbs, 2 Bro. Ch. 
Rep. 116. Keble v. Thompſon, 3 Bro. Ch. Rep. 
112. ; Hovey v. Blakeman, Rolls, E. T. 1799. but ſee 
Attorney-General v. Randall, 21 Vin. Ab. 534. pl. .; 
ſo if a truſtee be privy to the embezzlement of the 
truſt fund by his companion, he ſhall be charged 
with the amount. Boardman v. Moſman, 1 Bro. Ch. 
Rep. 68. It may be material to obſerve, that the 
principle of the diſtinction between executors and truſ- 
tees, extending to the aſſignees of a bankrupt, it has 
been held, that the ſurviving aſſignee of a bankrupt is 
not chargeable for money received by his companion, 
though he join in the receipt, and although they agree, 
that the money from time to time received by them 
ſhould be placed in the hands of a banker for ſafe cuſ- 
tody. Ex parte Singleton, Aug. Io. 1791, ſtated in a 
note by Mr. Cox, 1P. W. 84. 


(1) So if they agree that each of them ſhall have the 
management 
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_ diverſity. Vet a difference has been taken 
1n the caſe of executors, as to creditors, 
and as to legatees (). 


| management of a particular part of the eſtate, each 
ſhall be liable for the whole. Gill v. Attorney-Gene- 


ral, Hard. 314. With reſpe& to the general propoſi- 
tion, it may he conſidered as conſiderably broken in 


upon, by Lord Northington's judgment in Weſtley v. 


Clarke, 25 June 1759; but it is obſervable, that the 


determination in that caſe has been doubted ; ſee Sad- 


ler v. Hobbs ; but ſee alſo Scourfield v. Howes, 3 Bro, 
Ch. Rep. go. It is however further obſervable that 
the caſe of Weſtley v. Clarke involved many circum- 
ſtances, the particularities of which might be allowed 
to weigh without violence to the general rule. 


(m) This diſtinction was treated by Lord Thurlow, 
Chancellor, in Sadler v. Hobbs, as a very odd diftinc- 
tion, it ſcems however to have been taken and allowed 
in the caſe of Gibbs v. Herring, Pre. Ch. 49. | 


ECTION VI. 


AND in an action of account, hw 


muſt be either a privity in deed by 
the conſent of the party, (as where he is 
his bailiff o or receiver, for againſt a wrong- 
doer 
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doer an account vill not lie,) or a privity 
in law ex proviſione legis (un), as againſt a 
guardian (1). And at law, if the de- 
fendant is charged as bailiff of goods ad 
merchandizand', he ſhall anſwer for the in- 
creaſe, and be puniſhed for the negli- 


(A) At common law, though an action of account 
could be maintained againſt a bailiff, receiver, or 
guardian, or in favour of trade between merchants, 
yet it could not be maintained by or againſt their repre- 
ſentatives; Co. Litt. 90. b. The St. 13 Ed. 3. c. 23. 
therefore gave it to the executors of merchants ; the 
25 Ed. 3. c. 5. extended it to the executors of ex- 
ecutors ; and 31 Ed. 3. c. Ir. to adminiſtrators; and 
now by 3 & 4 Ann. c. 16. it may be brought againſt 
executors and adminiſtrators of every guardian, bailiff, 
and receiver, and by one joint-tenant, tenant in com- 
mon, his executors and adminiſtrators, againſt the other 
as-baikff, for receiving more than his ſhare, and againſt 


their executors and adminiſtrators. See Buller's M. 


Pri. 127. 6th ed. But though an action of account 
could not at common law have been maintained againſt 
the repreſentatives of bailiffs, receivers, or guardians, 
yet a bill in equity for an account might be ſuſtained ; 
and ſuch appears to have been the uſual remedy, prior to 
the above remedial ſtatutes. See x Eq. Ca. Ab. 5. 
note (n); and it is ſtill conſidered as the moſt ready 
and effectual way to ſettle complicated accounts, as a 
diſcovery may thereby be had on the defendant's oath, 
without relying merely on the evidence which the 
plaintiff may beable to N 


gence 
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gence (o), and have his expences and 
factorage allowed him. But if he is 
charged as receiver ad computandum, he 
1: ſhall anſwer only for the money, or thing 
(2) Rotte's Ab. delivered (2). So in Chancery, an ex- 


125. 1 Com. 


: Ds. 2. ecutor or truſtee not being bound to lend, 
Sc. if he do lend it is at his peril (p); and 
EA „ 1 


(o) That is, if he retain the fund in his hand when 
he might improve it, 1 Rolle's Ab. 125. 1. 40, or does 
not improve it ſo much as he might; 1 Rolle's Ab. 
126. I. 1. or ſell the goods purchaſed at an under rate; 
| I Rolle's Ab. 126. 1. 4. or upon credit without au- 
thority ; Anon. 2 Mod. 100. but he ſhall be excuſed, 
if he can upon oath ſhew his condutt to have been re- 
gulated by prudent confiderations, 1 Rolle's Ab. 126. 
1. 35. except when he exceeds his authority, as by giv- 
ing credit. Barton v. Sadock, 1 wall, 103. Anon. 
2 Mod. 100. | 
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(p) The principle upon which this diſtinction pro- 
cceds, is ſo inconſiſtent with every notion of the cha- 
racter and duty of a truſtee, that it is extremely diffi- : 
cult to conceive how it acquired the weight which in 
ſome caſes it appears to have received; ſee Lynch v. 

Cappy, 2 Ch. Ca. 35. and Cartwright's caſe cited in 
Ratcliffe v. Graves, 2 Ch. Ca. 152. 1 Vern. I97, 

| and Adams v. Gale, 2 Atk. 106. It was, however, 
very ſolemnly confidered and denied to be, the law 
of the court by Lord Thurlow, C. in Newton v. Ben- 
nett, 1 Bro. Ch. Rep. 359; ſo that an executor or 
truſtee may now be conſidered as chargeable in equity 
with intereſt, whenever he appears to have made in- 
tereſt, 
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if it be by that means loſt, he ſhall an- 
{wer the ſame out of his own eſtate, and 
therefore as he ſhall bear the loſs, he ſhall 
have the gain. But if the truſtee or ex- 
ecutor were an inſolvent perſon. at the 


time of placing out the truſt-money in the 


funds, or on other ſecurity, whereby he 
gains conſiderably; there the ceſtuique 


tereſt. Perkins v. Bayntum, 1 Bro. Ch. Rep, 375. 
Treves v. Townſhend, 1 Bro. Ch. Rep. 384. which is 
agreeable to many former decifions. Radcliffe v. 


Graves, 1 Vern. 196. 2 Ch. Ca. 152. Lee v. Lee, 


2Vern. 548. But he ſhall not only be charged with 
intereſt, but if he appear to have employed his truſt 
money in trade, whence he has derived profits beyond 
the rate of intereſt, he ſhall account for the whole of 
ſuch profits. Brown v. Litton, 10 Mod. 21. Forbes 
v. Roſs, 2 Bro. Ch. Rep. 430. ſee alſo Maſley v. Da- 
vies, 2 Vez. Jun. 317. Sammes v. Rickman, 2 Vez. 
Jun. 26. And it has further been held, that if a truſtee 
or executor retain money in his hands for any length of 


time, which he might by application to the court, or by 


veſting in the funds, have made productive, he ſhall be 
| charged with intereſt thereon. Bird v. Lockey, 2 Vern. 
744. Perkins v. Bayntum, 1 Bro. Ch, Rep. 375. Lit- 
tlehales v. Gaſcoigne, 3 Bro. Ch. Rep. 93. Franklin v. 
Frith, 3 Bro. Ch. Rep. 433. That an executor's in- 
veſting money in the funds, and appropriating the ſame, 
| ſhall not be liable to the fall of ſtocks. See ex parte 
Champion, cited in Hutcheſon v. Hammond, 3 Bro. 

Ch. Rep. 147. Franklin v. Frith, 3 Bro. n Cow. 
per v. Douglas, 2 Bro. . | 


truſt 
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truſt ſhall have the whole benefit gained 


| thereby, as he only could have borne the 
iſ Busche.  lols, aliter e contra (g). And this is a fixed 
} 208 Fir. Ch. rule of the court, and they will not 
805: change it, even where the executor calls 
in the money on good ſecurity (q). So 

| Where a factor, who is in nature only of a 

truſtee for his principal in equity, though 

he has the right at law, upon his account, 

demanded according to cuſtom allow- 

ance for ſo much paid for cuſtoms to the 

king in India, which it was inſiſted he had 

never paid, the factor ſhall have the be- 

nefit of the cuſtoms; for it was a duty 

to be paid, and the employer could make 

. no title to it againſt him that was in poſ- 
ll 5 ſeſſion, and he that has poſſeſſion has right 
. againſt all but him that has the very 
. f e right (4). Otherwiſe of cuſtoms ſtolen 
; 1 2. from our own king ; for that could not 
i cb. E76. be called a cuſtom, being grounded upon 
[ | | | fraud, and therefore the court will order, 
|: ö that defendant ſhould anſwer, whether he 
| Lo (per, Paid che cuſtom or not (5). | 


Ca. go. 
(4) With reſpect to the at of an executor. to cal 


in a debt bearing intereſt, Lord Thurlow, Chancellor, 
tl conceived that an executor had an honeſt diſcretion fo 
. | to do, if he thought the ſame in. hazard. Newton v. 
: Bennett, 1 Bro. Ch. 361. But ſee Tay lor v. Gerlt. 
Moſely 98. 
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SECTION vn. 


AN D if a truſtee or executor compound 

debts or mortgages, or buy them in 
for leſs than is due upon them, he {hall 
not take the benefit of it himſelf (1), but 
other creditors and legatees ſhall have the 
advantage of it (7) ; and for want of them, 
the benefit ſhall go to the party who is 
entitled to the ſurplus, So of an heir (2), 
unleſs he bought it to protect an incum- 


(r) So if a truſtee or executor obtain the renewal of 

a truſt term, ſuch renewal ſhall be for the benefit of the 
ceſtuique truſt, Holt v. Holt, 1 Ch. Ca. 191. Nor 
will the circumſtance of the leſſor having refuſed to 

renew to the ceſtuique truſt, he being an infant, differ 

the caſe. Keech v. Sandford, Sel. Ca. Ch. 61. The 

principle of the decifions being, that a truſtee ſhall 

not be allowed to raiſe in himſelf an intereſt oppoſite 

to that of his ceſtuique truſt ; upon which ground it has 
alſo been held, that a truſtee or particular agent ſhall 
not be allowed to become the purchaſer of that which 

he holds in truſt ; Whelpdale v. Cookſon, 1 Vez. g.; 
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(1) Anon, 1 
Salk, 155- 
Darey v. Hall, 
1 Vern. 49. 
Plowman v. 
Plowman, 

2 Vera. 289. 


(2) Braithwaite 
v. Braithwaite, 
2 Vern. 334 
Long v.Clopton 
1 Vern, 404- 


Morrett v. Paſke, 2 Atk. 54 ; Whichcote v. Lawrence, 


3 Vez. 740; Maſſey v. Davis, 2 Vez. Jun. 317; unleſs 
the title afterwards appear to be in a third perſon; Leſ- 
ley's-caſe, 2 Freem. 52; but ſee Odlin v. Samborne, 
2 Atk. 15. 


brance 
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brance to which he was entitled, or there 

be ſome ſpecial circumſtances in the caſe. 

But if one acts for himſelf, and being not 

in the circumſtances of a truſtee or exe- 

cutor, buy in a mortgage for leſs than is 

due, or for leſs than it is worth, he ſhall 

be allowed all that is due upon the mort- 

gage; for he ſtands in the place of him 

(3) Pris. that aſſigned (3), viz. the mortgagee, who 


1 
2 
1% 
1 
> 
; 
: 
L 
& 
4 
by 
4 
8 
N 
5 
14 
1 
4 
75 a 
11 
of 
” 4 
4% 
=. 
THE 
KG 1 
13K 
j A 
13% 
* 9 
1 
148 
| 
' 


* ben 396. might have given it to him gratis; and 
* 2 Atk. 54 What is due muſt be the meaſure of our 
1 allowance, and not what he gave, for 
it that might have been more than it is 
ll worth, as well as leſs; and fince he runs 
i" the hazard, if a loſs happens, he ought to 
| have the benefit, in caſe it turns to ad- 


vantage. Yet the true reaſon ſeems to be 
this, that in the firſt cafe, he that takes 
upon him a truſt, takes it for the benefit 

of the perſon for whom he is truſted, and 
not to take any advantage to himſelf. But 
in the latter, as far as he did not purchaſe, 
it was a free gift, and one man ſhall not 
profit himſelf of the contract of another. 
But where there are ſubſequent incum- 
brances or creditors in the caſe, there a 
man that buys in a prior incumbrance, 
ſhall be allowed only - what he really 
paid 


Crs 
3 © 


a 
* 


* Fort 
= — — — 
n W 


- r ITY TEC roy a oy OT rr 
2 0 — Was 


— — OE IS 


Cb. vII. $7. OF THE OFFICE OF A TRUSTEE. 


part (5), though there was in truth a great- 
er ſum due (;; for nemo ex alterius detri- 
mento fiert debet locupletior, and therefore 
the taking away one man's accidental gain 
to make up another's loſs, is making them 


both equal. But the owner or his repre- 


ſentatives are no loſers, when they pay 
the whole money due. 


(5) The authority of the caſe, Williams v, Spring- 
field, where this diſtinction was taken, was very much 
ſhaken by Lord Hardwicke's judgment in Merrott v. 
Paſke, 2 Atk. 54; ; and ſee Price v. De Burgh, 13 Nov. 
1791. 3 Dec. 1792, Rolls. 3 Ch. Rep. 23. 1 Vern. 
335, 336. 49. 1 Salk. 1535. Crowe v. Ballard, 3 Bro. 
Ch. Rep. 130. 
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(5) Francis's 


M xims, 


Mas. 3 P · 9 


(1) Sanders v. 
Neville. 
1 Eq. Ca. Ab. 


392, 393. 
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„ 
Of the Execution of tbe 3 75 
SECTION 12 


E will now ſhew how the traſt ſhall 
be executed. And there may be 


many reaſons why a court of equity 


would not decree a conveyance at all, 
(vis. ol the legal eſtate by the truſtees, ) 
ſometimes for a- politic reaſon: as if it 
were to enable a nobleman to fuffer a re- 
covery, and leave the honour bare with- 
out eſtate(1), or if the party were a noto- 
rious ſpendthrift, or when the eſftate-tail 
was only by implication. And ſo before 


the act, tortious and troubleſome uſes 


could not have been executed; for this 
court, which has the juriſdiction of truſts, 
will ſee that they do no miſchief. 


Ch. VIII. $2. OF EXECUTION OF TRUST. 


SECTION II. 


T is agreed on all hands to be a 
declared rule in this court, that if 
money be deviſed to be laid out in the 
purchaſe of lands to be ſettled on one 


and his heirs, the perſon himſelf for 
whoſe benefit the purchaſe was to be made 
may come into this court, and pray to 


have the money itſelf, and that no pur- 
chaſe may be made, becauſe none have 
an intereſt in it but himſelf. But if he 
dies before the purchaſe made, or pay- 
ment of the money (a), fo that the quel- 


tion 


(a) The cireumſtance of the money not being paid 


over to a ceſtuique truſt abſolutely entitled to it, affords 


an inference, that the ceſtuique truſt intended it to con- 


tinue liable to the real uſe; and upon that ground Lord 
Thurlow, Chancellor, proceeded in Raſhleigh v. Maſ- 
ters, 1 Vez. Jun. 201. 3 Bro. Ch. Rep. 99. But it 
may be material to remark, that this decifion is not 
reconcilable with the cafe of Curling v. May, cited in 
Guidott v. Guidott, 3 Atk. 255- And though, from 
the ceſtuique truſt not uniting the poſſeſſion with the 
uſe, ſuch an inference of intent could be raiſed, as be- 
tween the heir and executor ; yet as a mere inference 
it may be repelled by any circumſtance affording evi- 
dence of a contrary intention, and therefore the fund 
N | would 
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tion comes between his heir and executors 


which of them ſhall have the money, the 


heir ſhall be preferred; and it ſhall for 
his benefit be conſidered in a court of 
equity, as if the purchaſe had been actu- 
ally made in the life-time of his anceſtor 


would paſs by particular deſcription, as ſo much money 
to be laid out in land. Croſs v. Addenbroke, and 
Fulham v. Jones, cited in Lechmere v. Earl of Car- 
liſle, in 3 P. Wms. 224; or by a bequeſt of all the teſ- 
tator's eſtate in law and equity, or of all his eftates 
whatſoever or whereſoever. Raſhleigh v. Maſters, 1 
Vez. Jun. 204. Provided he was adult, for otherwiſe 
he is not competent to elect that it ſhall be the one or 
the other. Earlom v. Sanders, Ambl. 242. Car v. 
Elliſon, 2 Bro. Ch. Rep. 56. With reſpect to the 
caſes in which a truſt ſhall reſult to the heir, the 
particular purpoſe for which the land was direti- 
ed to be converted into money, having failed, ſec 
Cruſe v. Barley, 3 P. Wms. 20, and Mr. Cox's note 
(1), where the caſes are collected and referred to their 


reſpective principles. That the court will not direct 


money to be laid out in frechold eſtate, which the 
truſtees were empowered to lay out in freehold or 
leaſchold, and which, if laid out in freehold, would 
have eſcheated to the crown pro diſfectu tenentrs, ſec 
Walker v. Denne, 2 Vez. Jun. 170. That equity will 
not change the quality which the property had at the 


death of the teſtator, as between the real and perſonal 


repreſentatives, ſee Chitty v. Parker, 2 Vez. Jun. 271; 
Wentworth v. Young, Vin. Ab. Executors, Ch. pl. 32. 
2Vern. 284. Swann v. Fonnereau, 3 Vez. Jun. 41. 


for 


| ſhould think fit (2) 


1 Eq. Ca. Ab. 396. Davers v. Folkes, 1 Eq. Ca. Ab. 396. 
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for two reaſons : iſt, Becauſe the heir is 
to be favoured in all caſes, rather than 
the executors, who by the old law were 
to have nothing to their own uſe; 2dly, 
If the executors ſhould have it, it would 
be againſt the words of the will, which 
gave it to the heirs (1). So if truſtees in 
a will have power to ſell the whole eſtate 
for payment of his debts, and that the 


| reſidue ſhould go to A. and B. his wife, 


as they by any deed, &c. ſhould appoint. 


A dies, and B. deviſes it to C. It muſt 
be conſidered in equity as if actually ſold, 
and go accordingly; in which caſe the 


money would have gone to the huſband, 
and ſo muſt the land too, elſe it would be 
in the power of truſtees to make it land or 
money, and ſo to give it to whom they 


* 


SECTION III. 


UT it is now conſtantly held in Chan- 
cery, that if the lands are veſted in 


truſtees, to the uſe of one and the heirs of 
Vol. II. O his 
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(1) Scudamore 
v. S udamore, 
Pre. Ch. 544. 
Chaplin v. 
Horner, ſee al- 
ſo 1 P. W. 486. 
1 vol. 413. 4! 5. 
where this poiat 
is very fully 
conſidered. 


(2) Collingwood 


v. Wallis, 


194 


A TREATISE OF EQUITY. Book II. 


his body, with remainder over, that the 


truſtees are not to convey a fee but an 


eſtate tail, though he will have power to 


bar the entail when the conveyance is 


made to him, and it would avoid circuity. 


So if a ſum of money be appointed to be 
laid out in a purchaſe, and the lands to be 
ſettled in tail, the purchaſe and fettlement 


ſhall be made accordingly, and not the 


money paid the party (5); for the re- 


mainder-man has a chance for the eſtate, 


in caſe the tenant in tail in poſſeſſion die 


without iſſue before any recovery ſuffered, 


which he may omit through 1gnorance or 
forget fulneſs, or he may be prevented by 
death, before he has completed it. 


(5%) Having already had occaſion to conſider the caſes 
and diſtinctions upon this point, fee B. I. c. 6. 1. 10. I 


ſhall content myſelf with merely ſtating, that our au- 


thor's rule applies only to thoſe caſes, where a recove- 
ry would be neceſſary to render the ceſtuique truſt ab- 
ſolute owner of the fee; or to thoſe caſes where the 
ceſtuique truſt, being an infant, could not levy a fine : 


for if the ceſtuique truſt in tail could by fine acquire 


an abſolute eſtate in the land, the court will decree 
him the fund ablolutely, 


de wi -m oo a aoc._mrccc. 


2 


Ch. VIII. $4, OF EXECUTION OF TRUST. 


SECTION IV. 


AN D in the performance of a truſt, 

the Chancery has a power to alter 
the diſpoſition of the party upon emer- 
gent accidents, which he did not fore- 
ſee (c); and which if he had foreſeen, 
he would in all probability have ſettled 
his eſtate otherwiſe. As where ceſtuique 
uſe willed, that his feoffees ſhould con- 


vey to his daughters, and died, and after 
his death a ſon is born, the feoffees ſhall 


convey to him; becauſe the ceſtuique 
uſe never intended to diſinherit his heir 


(c) The caſe referred to is certainly an authority in 
ſupport of our author's propoſition, that in the per- 


formance of a truſt, courts of _ will, upon cer- 


tain events, alter the diſpoſition of the party : And 
though the caſe gives a latitude of conſtruction much 
beyond what our courts of equity would probably now 
confider themſelves entitled to take, yet it does appear 
to have been referred to by Lord Nottingham, in Hyde 
v. Seymour, 2 Freem. 42., and to have received from 


his Lordſhip at leaſt an indirect ſanction of its princi- 


Pie. It was alſo referred to in Hills v. Brewer, 2 Vern, 
104. ſed non allocatur ; ſee allo Winkfield v. Combe, 
2 Ch. Ca. 16, which refers to a caſe as ſtrong in prin- 
ciple, | | 


O 2 EU 
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(1) Nourſe v. 


Yar worth, 
Kep. Temp. 
Finch, 159. 
Hide v. Scy- 
mour, 

2 Freem. 47. 
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at law (1). Nor is this court bound to 


decree according to the ordinary rules of 


law, in conſtruction of wills, where the 


queſtion 1n a deviſe ariſes upon the per- 


formance of a truſt ; as where A., having 


two daughters and never a ſon, makes 


ſeoffment to the uſe of his will, and de- 
viſes his land to F. S. upon truſt and con- 
fidence iner alia, for the raiſing the ſums 
of money following, v7z. if he has but one 
daughter, then 12,000/. to her fortune, if 
two or more 20, ooo. amongſt them, 
equally to be divided, the ſame to be 
due and payable at their ſeveral ages of 


. twenty-one years or marriage, which ſhall 
_ firſt happen, with a proviſion for main- 


tenance in the mean time, A. left three 
daughters, and one died under age, &c. ; 
here being an apparent intention, that 
the ſe two daughters ſhould have 10,000/. 
a-piece, this court will comply with it, 
notwithſlanding any accident that might 
happen to the contrary, 


Ch. VIII. $5. OF EXECUTION OF TRUST. 


SECTION V. 


O where an executrix has a general 


power or truſt to diſtribute a lum of 


money amongſt children at diſcretion ; an 
unreaſonable and indifcreet diſpoſition 
may be controlled in a court of equity. 
But otherwiſe where the power is ſpecial 
and particular; as that the wife might diſ- 
pole to one or more; for this is caſuis pro- 
viſus, and it is expreſsly provided, ſhe 
might give all to one (1). Yet it is now 
held diſcretionary in the court to relieve 
or not (d), ſince ſuch clauſes are for the 


molt _ 


(d) Tt is obſervable, that, in the caſe of Wall v. 


Thurbane, 1 Vern. 414. the mother to whom the pow- 
er was given by the will of the father, had married a 
ſecond huſband, whoſe influence might have materially 
weighed in the unequal diſtribution which ſhe made, 
and to that conſideration, the interpoſition of the court 
is in ſome degree to be referred. For it were clearly 
too much to maintain, that a court of equity has a 
right of controlling the execution of a diſcretionary 


power of diſtribution among a definite deſcription of 


perſons, merely in reſpett of its being unequal, ſee 
Burrell v. Burrell, Ambl. 660: if it be groſsly unrea- 
ſonable, or induced by any irregular-fnotive, then in- 
deed the interference of a court of equity falls within 


the rule laid down in Thomas v. Thomas, 2Vern, $12. 
3 | | dee 
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(1) Thomas v. 
Thomas, 
2 Vern. 513. 
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(z) Gibny. moſt part to preſerve obedience only (2). 


K inven, 


2 Vern. 66 So the power given by will to diſpoſe of 
Vas. u, 2 PErional eſtate by an executrix being 
general, to diſtribute to the uſe of herſelf, 
her brothers and ſiſters, according to their 
need and neceſſity, as in her diſcretion 
1 ſhe ſhould think fit; the heir ſhall have a 
(3) Warurtea double ſhare, being moſt in need of it (g). 
Vein. 41. And if one devile to two of his ſiſters qoo/. 
a-piece, and to his third ſiſter what his 
executors ſhould think fit; the third ſiſter 

ſhall have 400“. allo, and be made equal 
to her two other ſiſters, if the eſtate will 
(4) Warchem hold out (4). So where the teſtator de- 
era. 133 fires his executor to give 100“. to A. if 
he thought fit; this ſeems to be a truſt in 


(5) See B. 2. his hands 5 . 


C, 5. note. 
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See Civil v. Rich, 1 Ch. Ca. 309. Clarke v. Turner, 
2 Freem. 198. Menzey v. Walker, Forreſt. 72. Mad- 
diſon v. Andrews, 1 Vez. 59. Alexander v. Alexan- 
der, 2 Vez. 6409. Pocklington v. Bayne, 1 Bro. Ch. 
Rep. 450. Boyle v. Biſhop of Peterborough, 1 Vez. Jun. 

| 310. Spring v. Bills, in a note, x Term Rep. 435, 

ih £28 | which recognize this diſtinction. As to what ſhall be 

i conſidered as an exceſs in the execution of a power of 

appointment, ſee Briſtow v. Ward, 2 Vez. Jun. 336., 

where the caſcs upon the point are fully conſidered, 


Ch. VIII. $6. OF EXECUTION OF TRUST. 


SECTION VI. 


S for the general rule, that portions 
may be raiſed by the ſale of rever- 
fionary terms in the life of the tenant for 
life, it cannot be got over; though on the 
other ſide there are caſes where it has 
been refuſed. But this mult depend upon 
the circumſtances of the deed, and the 
intent of the parties (1). And 1ſt, If a 
portion is directed to be paid at eighteen, 
or day of marriage, and the term is abſo- 
lutely veſted ; there the daughter ſhall 
not expect during the life of the father; 
but it may be ſold in the father's life- 
time, although a term in remainder and 
not in poſſeſſion (e). 2dly, If the truſt of 
"+ 


| fe) Although the caſes referred to, Graves v. n 


diſon, Corbett v. Maydwell, Gerrard v. Gerrard, and 


Staniforth v. Staniforth, have never been directly over- 
ruled; yet in ſubſequent cafes they have been conſider- 
ed as determinations in their principle, fo replete with 
inconvenience, that they ought to govern only caſes 
preciſely ſimilar in ail their circumſtances, See Sandys 
v. Sandys, 1 P. Wms. 707. Hebblethwaite v. Cart- 
wright, Forreſt. 31. Hall v. Carter, 2 Atk. 354. 
Lyon v. Duke of Chandos, 3 Atk. 416. Smith v. 
II Ambl. 633. Cn v. Conway, 3 Bro. Ch. 

Rep. 
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(1) Corbett v, 
Maydwell, 

1 Salk. 139. 

1 Eq. Ca. A, 
337. 2Vero.656 
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the term had been upon a condition pre- 
cedent, as to commence if the father die 
without iſſue male by his wite, 1n truſt to 
raiſe portions for daughters; there if the 
wife be dead without iſſue male, leaving a 
daughter, though the father is living, the 
term has been decreed to be fold. For in 
equity, the father is taken to be dead with- 
out iſſue, when the wife is dead, by whom 
he was to have iſſue; all that 1s contingent 
there has happened by the death of the 
wife without iſſue male; and the huſband 
muſt alſo one time or other die, as all men 
muſt, and whenever he dies, he muſt die 
without iſſue male by that marriage, his 
wife being dead before. So that this is in 
truth a remainder, and depends no longer 


Rep. 267. In thoſe caſes, therefore, which can be 
diſtinguiſhed from them, the court will not decree the 

portion to be raiſed in the life-time of the father or 

mother, as where all the contingencies have not hap- 

pened ; Butler v. Duncomb, 1 P. Wms. 448; Rereſby 

v. Newland, 2P. Wms. 93; or where maintenance is 

provided out of the rents and profits after the term li- 

mited to raiſe the portion, ſhould take effeR in poſſeſ- 

ſion. Brome v. Berkeley, 2 P. Wms. 484. Stevens 

v. Dethwick, 3 Atk. 39. Goodal v. Rivers, Moſely, 

305. Churchman v. Harvey, Ambl. 335. At to the 

manner in which portions ſhall be raiſed, ſee B. I. 
C0. . 8. N 


upon 
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upon a contingency; and this conrt, as in 
ſome caſes the do prolong the time, ſo 


here they have ſhortened it (2). And thus 


far the court has gone for convenience, 
that young women may have their por- 


tions, when they moſt want them; orelle 


the father might live ſo long, that the 
portion might be of little ſervice. gdly, 
But if the agreement is, that the portion 
ſhould be paid after his death, it is hard 
to make it payable in his life-time. For 
it would be to no purpole for any one to 
make deeds, if the argument of conveni- 
ence or inconvenience {hould prevail to 
over-rule them, and the caſes on this 
head have gone too far already, and 


mangled all eſtates, and therefore they 


will never decree portions to be raiſed in 
the father's life- time, where it can poſſibly 
bear any other conſtruction (3). 


20 
r 


(2) Graves v. 
X d4ifon, 

Sr Jones, 201 
Gerrara v. 
Gert ard. 

2 Vorn. 458. 
St iniforth v. 
Se:niforth, 

2 Vern. 460. 


(3) Butler v. 
Duncomb, 


1 P. Wms. 448, 2Vern. 762. Rereſby v. Newland, 2 P. Wms. 33. 
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SECTION VII. 


" A ND there is no difference where the 
portion 1s ſecured by a ſettlement, or 


will, if ſecured out of a real eſtate (/), and 
the 


(7) Nor is there any difference whether the land be 
the primary, or merely an auxiliary fund, Yates v. 
Fettiplace, 2 Vern. 416. Jennings v. Looks, 2 P. Wms. 
276. Proufe v. Abingdon, 1 Atk. 482. Van v. Clark, 
1 Atk. 5io. Richardſon v. Greeſe, 3 Atk. 69. Sher- 
man v. Collins, 3 Atk. 319. Harriſon v. Naylor, 3 
Bro. Ch. Rep. 108. ; nor whether the proviſion be for 
a child or a ſtranger, Attorney General v. Milner, 3 
Atk. 113. Gawler v. Standiwick, 1 Bro. Ch. Rep. ina 
note, 106; nor, as was once ſuppoſed, {ſee Cave v. Cave, 


2 Vern. 508,) whether it be given with or without in- 
tereſt ; Cave v. Cave, 2 Vern. 508. Rich v. Wilſon, 


Moſely, 68. Bradley v. Powell, Forreſt, 193. Bay- 
cott v. Cotton, 1 Atk. 555. Gawler v. Standiwicke, 
1 Bro. Ch. Rep. in a note, 100. ; nor whether the fink- 
ing of the portion be for the benefit of the heir, or 
of a deviſee, Jennings v. Looks, 2 P..Wms. 276. 
provided it be charged on real eſtate, and not payable 


until a future day. But if a future day of payment be 


not appointed, or a merely general diſcretion be given 
to raiſe the portion within a certain time; it appears to 
have been held in ſome caſes, that the charge is imme- 
diately upon the death of the teſtator, a veſted and tranſ- 
miſſible intereſt ; ſee E. of Rivers v. E. of Derby, 2Vern. 


72., and recognized in Smith v. Smith, 2 Vern. 92. 


Cowper 
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the party dies before it is payable; in either 
caſe it inks in the lands (1). But the fe. 


Fawlett, 
di . 1 Vern. 204. 


Z21 
xVern. 366. Smith v. Smith, 2Vern. 92. D. of Chandos v. Talbot, 2 P. Was. 610. Gore 
don v. * Wms. 138. 


ao V. Scott, 3 P. Wms. 119. Wiſon v. Spen- 
cer, 3 P. Wms. 172. Tunſtall v. Brachen, Ambl. 
167. Hodgſon v. Rawſon, 1 Vez. 44. Hutchins 
v. Foy, Com. Rep. 716. Emes v. Hancock, 2 Atk. 
507. Manning v. Herbert, Ambl. 5759, Emery v. 
Martin, Ambl. 230. Jeal v. Hitchener, 4th July 1771. 
Clarke v. Roſs, 22 Nov. 1773. Kemp v. Davy, 
1774; which caſes are flated in a note, 1 Bro. Ch. 
Rep. 120. Thompſon v. Dow, 1763. Morgan v. 
Gardner, M. 17577. Godwin v. Munday, 1 Bro. 
Ch. Rep. 191. ; but ſee Norfolk v. Gifford, 2 Vern. 
208. Brewin v. Brewin, Pre. Ch. 195. Tournay v. 
Tournay, Pre. Ch. 290. ; in which caſes ſuch legacies 
were held not to be tranſmiſſible: ſee alſo Warr v. 
Warr, Pre. C. 213. in which caſe a portion to be raiſed 
for a child was not held tranſmiſſible, the child hav- 
ing died before it was raiſed, the truſtees having a 
diſcretion to raiſe it when they thought fit. The appa- 
rent contrariety of decifion upon this point muſt be re- 
ferred to the nature of the ſubject. Courts of equity, 
looking for the intent of the parties, are naturally in- 
fluenced by a variety of prudential conſiderations, 
which cannot be brought within the range of any 
general rule ; where the time of payment is preſcribed 
with reference to the perſon, the rule of the civil law, 
cauſa datd non ſecuts, may be reaſonably applied; 
but where the time of payment 1s poſtponed, from the 
cireumſtances, not of the perfon, but of the fund, 
that rule cannot be as without panting the general 
intent 
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difference is between a perſonal legacy (g), 
which in ſuch caſe being debitum in pre- 

 fenti though /ofvendum in futuro, and go- 
verned merely by the eccleſiaſtical law 
which 1s ſo, ſhall go to the executor or 
adminiſtrator, and a ſum of money ap- 
pointed to be raiſed out of the rents and 
profits of lands, and deſigned ſor a parti- 
cular purpoſe; as a portion fora daughter, 
payable expreſsly at twenty-one, or mar- 
Triage, for which there was no occaſion, ſhe 
dying under age and unmarried, 


intent of the teſtator into hazard. Emperor v. Rolfe, 
1 Vez. 208. To aſcerizin the real motive may be dif- 
ficult; but whenever 1t can be aſcertained that the 
time of payment was not made immediate, becaule it 
might overcharge the eflate, it ſhould ſcem to be too 

much to contend, that the heir at law, or deviſee, 
ſhould have the further advantage of the poſſibility of 
the legatee dying betore the time of payment. See 
Lowther v. Condor, 2 Atk. 120. Sherman v. Collins, 

3 Atk. 319. King v. Withers, Forreſt. 117. Smith v. 
Partridge, Ambl. 266. Dawſon v. Killett, 1 Bro. Ch. 
Rep. 119. It is alſo an exception to the general rule, 
if the portion be made payable on one of two or more 
contingencies, and one of the contingencies happen 
in the life-time of the legatee, as where payable at 21, 
or marriage. King v. Withers, Forreſt, 117. 


(g) This diſtinction is eſtabliſhed by a great num- 
ber of caſes, which are brought together by Mr. Cox, 
in his note (1), to the caſe of the Duke of Chandos v. 
Talbot, 2 P. Wms. 612.; as to what words or circum - 
ſtances will veſt a legacy, ſee B. 4. c. 2, ſ. 4. 


Pt. II. Ch. I. Sr. OF CHARITIES, 


PART IE 


Of Public Truſts. 


CHMHAEF. 


Of Charilzes. 
SECTION I. 


K preſervation of every private 
man's goods in particular, is the 
Preſervation of the commonwealth in ge- 
neral. And therefore in every good go- 


vernment, the magiſtrates ought to have 


a ſpecial care and regard of the eſtates of 
orphans, madmen, and prodigals. So, 
anciently in this realm, there were ſeveral 
things that belonged to the king as pater 
Patriæ (1), and fell under the care and 
direction of this court; as charities (a), in- 

fants, 


(a) Sir W. Blackſtone obſerves, that the king, as 
Parens patriæ, has the general ſuperintendance of all cha- 
rities, which he now exerciſes by the keeper of his 

conſcience, 
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(1) Lord Falk- 
land v. Bertie, 
2 Vern. 342. 
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fants, idiots, lunaticks, Sc. afterwards, 


ſuch of them as were of profit and advan- 
tage 


conſcience, the Chancellor, And, therefore, when- 
ever it is neceſſary, the attorney general, at the rela- 
tion of ſome informant, who 1s uſually called the re- 


lator, files ex officio an information in the Court of 


Chancery, to have the charity properly eſtabliſhed.” 
3 Com. 427. This propoſition 1s too general ; for, 
though it be true, that where a charity is eſtabliſhed, 
and there is no charter to regulate it, as there muſt be 
ſomewhere a power to regulate, the king has, in ſuch 
cale, a general juriſdiction ; yet, if there be a charter 
with proper powers, the charity muſt be regulated in 
the manner preſcribed by the charter, and there is no 
ground for the controlling interpoſition of the Court of 
Chancery. Atrorney-General v. Middleton, 2 Vez. 
328. The interpoſition of the court, therefore, in 
thoſe inſtances in which the charities were founded on 
charters, or by act of parliament, and a viſitor, or go- 
vernor or truſtees appointed, muſt be referred to the 
general juriſdiction of the court, in all caſes in which 
a truſt conferred appears to have been abuſed, and 
not to an original right to direct the management 
of the charity, or the conduct of the governors or 
truſtees. A diſtinction, manifeſted by thoſe caſes, 
in which the court has refuſed to interpoſe its opinion 
againſt that of the governors of a charity, having a 
Tight by the terms of its foundation to exerciſe their 
diſcretion in certain particulars, See Attorney-General 
v. Foundling Hoſpital, 4 Bro. Ch. Rep. 165. 2 Vez. 
Jun. 42. Attorney General v. Middleton, 2 Vez. 327. 

But ſee Gower v. Mainwaring, 2 Vez. 89. With 


reſpect to the * of viſitation, ſee Highmore on Cha- 
| ritable 
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tage to the king, were removed to the 
court of wards, but by the ſtatute, upon 


the diſſolution of that court, came back 


again to the Chancery. And although it 
was formerly doubted (2), if the court 
could by bill take notice of the ſtatute of 
43 Eliz. c. 4. for charitable uſes, ſo as to 
grant a relief according to that ſtatute 


upon a bill, but that the courſe preſcribed 


by that ſtatute, by a commiſſion of cha- 
ritable uſes, muſt be ob ſerved in caſes re- 
lievable by that ſtatute (5) ; yet now it is 


agreed, that the Chancery may relieve 
upon 


ritable Uſes, in which work this "wen is very fully 
conſidered. 


(b) As to what ſhall be deemed a charitable uſe, the 
ſtat. 43 Eliz. c. 4. enacts, that the commiſſioners 
ſhall inquire of the following uſes as good and chari- 
table: viz, For relief of aged and impotent and poor 
people ; for maintenance of fick and maimed ſoldiers, 
{ſchools of learning, free ſchools, ſcholars in univer- 
fities, houſes of correction; for repairs of bridges, of 
Ports and havens, of cauſeways, of churches, of ſea 
banks, of highways ; for education and preferment of 
orphans, for marfiage of poor maids, for ſupport and 
help of young tradeſmen, of handicrafts-men, of per- 
Tons decayed; for redemption, or relief of priſoners or 
captives, for eaſe and aid of poor inhabitants; con- 


cerning payment of fifteenths, ſetting out of ſoldiers, 
and 
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(2) Attorney 
General v. 
Palmer, 1 Ch. 
Ca. 157. 
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(3) Weſt V. 
Ku ight. 


1 Ch. Ca. 134. 


Anon. 1 Ch. 
Ca. 267. 


(4) Attorney- 
General v. 
Hewer, 2Vern, 


287. 
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upon an original bill in thele caſes (g). 


But a ſchool for the inhabitants of A. not 
being a free ſchool, is not a charity within 
the ſtat. of Eliz. (4) and conſequently the 
inhabitants have not a right to ſue in the 
attorney-general's name. 


and other taxes; other gifts, proviſions, and limita- 
tions, which, though not within the letter, have been 
held to Le within the purview of the ſtatute, as money 


to maintain a preaching miniiter, to maintain a-ſchool- 


maſter (but query, it the latter caſes are not imme- 
diately within 1 Ed. 6. c. 14.) So for the building of 
an hoſpital for the reliet of poor people. See Vaughan 
v. Farrer, 2Vez. 187. So for the king to found a 


Tree ſchool, and make it a corporation of guardi- 


ans, maſters, and uſhers, to give charity to them and 
theirs for neceſſaries to maintain them, and certain 
poor people under them. So tur the NR a ſeſ- 
fions-houle for a city or county, the making of a new 
or repair of an old pulpit in a church, or the buying of 
a pulpit-cloth or pulpit-cuthion, or the ſetting up of 
new bells where none are, or amending them where 
they are out of order. Duke's Charitable Uſes, 109. 
So a deviſe of money to a miniſter to preach an annual 
ſermon, and keep a tombitone and inſcription in re- 
pair, and to a corporation for keeping accounts thereof, 
is a charitable uſe, and, if charged on land by will, is 

within 9 G. 2. c. 36. Durour v. Motteux, I Vez. 320. 
See alſo Grieves v. Cale, 4 Bro. Ch. Rep. 67. 
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SECTION II. 
AND tenant in tail may diſpoſe of a 


charity out of his land, without fine 
or recovery, and even by will, by virtue 
of the conſtruction which has been made 
on the 43 Eliz. the ſtatute of charitable 
uſes ſupplying all defects of aſſurance (c), 
either in the giver or receiver, where the 
donor is of capacity to diſpoſe, and hath 
ſuch an eſtate as is any way diſpoſable by 
him, whether by fine or recovery; for 
the intent of the ſtatute of charitable uſes 
was to make the diſpoſition of the party 
as free and eaſy as his mind, and not to 


(c) Though it be true that, where the uſes are chari- 
ble, and the perſon has in himſelf full power to con- 
ey, the court will aid a defective conveyance to ſuch 

uſes, yet ſuch uſes or truſts muſt be declared in writ- 
ing, or be eſtabliſhed by ſuch evidence as is neceſſary 
in other caſes of truſt. Adlington v. Cann, Barnard. 
130. Highmore's Charitable Uſes, 67. 1ſt ed. At- 
torney-General v. Spillet, Highmore, 68. It may alſo 
be material to remark, that the capacity of the party 
to convey making a term in the general propoſition, 
infants, lunatics, or femes covertes are not within it. 
| Duke's Charitable Uſes, 110. Jeſus College Cale, 
Duke, 78. Colliſon's Caſe, Hob. 136. 


Va: SS 2 oblige 


210 


(1) Tay v. 
Slaughter, 
Pre. Ch. 16. 
Attorney Gene- 
ral v. Rye. 

a Vern. 43g. 
Attorney Gene- 
ral v. Burdett, 
2Vern. 755. 
Caſe of Chriſt 
College, Cam- 
dridge, 1 Bla. 
Rep. go. 

(2) Attorney 
Ceneral v. 
Baynes, 

Pre. Ch. 270. 
2Vern. 597. 
Jenner v. Har- 
per, Pre. Ch. 
389. 

(3) Herne's 
Ch rit. Uſes, 
ch. 6. ca. 14. 
15, 16. 


Attorney Gene- 


ral v. Bay nes, 
2 Vern 598. 
Atterney Gene- 
ral v. Andrews, 
1Vez. 225. 


See 1 vol. b. 1. c. 
1 Lev. 284. 
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oblige him to the obſervance of any form 
or ceremony (1). But if a man diſpoſe 


of a charity by will, and ſuch will wants 


the neceſſary circumſtances required by 
the ſtatute of frauds and perjuries, it ſhall 
not operate as an appointment (2); for 
the ſtatute of 43 Eliz. is now repealed 
pro tanto, and though there were three ſub- 
ſeribing witneſſes to the codicil, yet that 
would not ſupport the will. But as to 
ſuch of the lands as were copyhold, it 
was agreed, they were well appointed, 
they paſling by ſurrender, and not by the 
will (3). So a deviſe in mortmain is 
good (4) as an appointment to a charity 
within the 49 Eliz (4). But ſee now the 
late ſtatute 9 Geo. 2. c. 36 (e). 


t . 5. (4) Flood's Caſe, Hob. 136. The King v. Newman, 


d) A deviſe in mortmain is not within the ſtatute 


of wills; and therefore a deviſe to a charity was allowed 


to take effect, as an appointment in order to effectuate 
tho intent of the party, who in his lifetime might have 
conveyed it to ſuch charitable uſe. See 34 and 35 H. 
8. c. 5. f. 4. 5. As to the hiſtory and progreſs of laws, 
prohibitory and reſtrictive of conveyances in mort- 
main, ſee 2 Bla. Com. 268. and Highmore's Charitable 


Uſes. 


(e) The legiſlature, finding that the political ends 
of the ſtatutes of. mortmain were frequently defeated, 


by 


* 
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by the large and improvident diſpoſitions made by per- 
ſons on their death- beds, even for purpoſes in them- 
ſelves laudable, by the ſtatute of 9 G. 2. c. 36. enacted, 
That no manors, lands, or tenements, rents, advow- 


| ſons, or other hereditaments, corporeal or incorporeal, 


whatſoever, nor any ſum or ſums of money, goods, 
chattels, ſtocks in the public funds, ſecurities for mo- 
ney, or any other perſonal eſtates whatſoever, to be 
laid out in the purchaſe of lands, &c. ſhall be given, 
granted, aliened, limited, releaſed, transferred, aſſigned, 
or appointed, or anywiſe conveyed or ſettled to or 


upon any perion or perſons, bodies politic or corporate, 


or otherwiſe, for any eſtate or intereſt whatſoever, in 
truſt, or for the benefit of any charitable uſes whatſo- 
ever, unleſs by deed indented, executed in the preſence 


of two witneſſes, twelve calendar months before the 


death of the donor or grantor, including the days of 


the execution and the death, and inrolled in the Court 


of Chancery, within fix months after its execution; 
and - unleſs ſuch ſtocks be transferred in the public 
books, uſually kept for the transfer of ſtocks, ſix ca- 
lendar months before the death of ſuch donor or 
grantor, including the days of the transfer and death, 
and unleſs the ſame be made to take effect in poſſeſſion 
for the charitable uſe intended immediately from the 
making thereof, and be without any power of revoca- 
tion, reverſion, truſt, condition, limitation, clauſe, or 
agreement whatſoever, for the benefit of the donor or 
grantor, or of any perſon or perſons claiming under him; 
provided always, that ſuch limitations, Cc. {hall not be 
conſtrued to extend to any purchaſe or transfer made 


for valuable conſideration ; the ſtatute then declares all 


other gifts, grants, conveyances, transfers, c. to be null 
and void, with a provilo that it ſhall not be conſtrued 
to extend to the two univerſities, their colleges, and the 
ſcholars upon the foundation of the colleges of Eton, 


P 2 Wincheſter, 
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Wincheſter, or Weſtminſter ; ſuch exceptions are 


however, ſubje& to the proviſo, that no college ſhall, 


from June 1736, be at liberty to purchaſe, acquire, 


receive, take or hold more advowſons than are equal 
in number to one moiety of the fellows or ſtudents upon 
the reſpective foundations: and the act further pro- 


vides, That nothing therein contained ſhall be con- 
ſtrued to extend to the diſpoſition, grant, or ſettlement 


of any eſtate, real or perſonal, lying or being within 
that part of Great Britain called Scotland.“ It is not 
a little extraordinary, that an act, ſo diſtinctly pre- 
ſenting its principle and purpoſe, ſhould have given 
riſe to ſo great a number and variety of caſes, as this 
act appears to have done. Mr. Highmore has brought 
them together, and has ſtated them ſo fully, that I ſhall 
content myſelf with ſtating the general reſult of them, 


Iſt, It has been held, that the reſtrictions of this 
act do not apply to wills made before the paſſing of it, 
though the teſtator did not die till afterwards. Aſh- 
burnham v. Bradſhaw, 2 Atk. 36. Barnard. 6. At- 
torney General v. Lloyd, 1 Vez. 33. Willet v. Sand- 
ford, 1 Vez. 178. Attorney General v. Hawes, Feb. 


1793. But ſee Attorney General v. Heartwell, Ambl. 


451. Attorney General v. Downing, Ambl. 550. 


2dly, As manors, lands, rents, Oc. are directly 
within the ſtatutes, and, as a deviſe of money to ariſe 
bv ſale or otherwiſe out of land, is conftrued a deviſe 
of the land itſelf, Attorney General v. Lord Wey- 
mouth, Ambl. 20., deviſes, charges, truſts, ſums of 
money, Sc. deviſed out of land to a charitable uſe, 
are void, Dalton v. James, cited in Mogg v. Hodges, 
2 Vez. <52., and Arnold v. Chapman, 1 Vez. 108. 
That the words of the act are conſtrued to extend to 
terms, fee Attorney General v, Graves, Ambl. 155. 


he „ £05 Aoearaey 
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Attorney General v. Tomkins, Ambl. 216. That it 
extends to mortgages, ſee Attorney General v. Mey- 


rick, 2 Vez. 44. Attorney General v. Graves, Ambl. 


155. Attorney General v. Caldwell, Ambl. 635. White 
v. Evans, 4 Bro. Ch. R. 21. 


3dly, A bequeſt of money, goods, chattels, ſtocks, ſe- 


curities for money, or any other perſonal eſtate, to be 


laid out in the purchaſe of lands, 9c. to a charitable uſe, 
is, by the ſtatute, expreſsly declared to be void; but, as 
the bequeſt of money generally would be good, ſo a 


bequeſt of money, c. to be laid out in lands or other. 


wiſe to a charitable uſe, has been ſupported. Soreſby 
d. Hollins, 6th Auguſt 1740, and Gragſon v. Atkin- 


ſon, 7th November 1752, cited in Ambl. 211, 212. 
See alſo Grimmett v. Grimmett, Ambl. 210., which re- 


cognizes the principle upon which the two above caſes 
were decided, and gives it an additional extent, by 


holding, that though the truſtees have not an expreſs 


power given them to inveſt in the funds, or otherwiſe; 
yet, if they are not expreſsly directed to inveſt the mo- 
ney in lands, but have a diſcretion to leave it inveſted 
in the funds until they can to their ſatisfaction inveſt it 
in lands, the court will conſider ſuch power to be 


merely nugatory; for, whilſt the act of G. 2. is in 


force, they cannot inveſt in lands, without a breach 


of truſt, But ſee Engliſh v. Ord, gth July 1754, 


Rated in Highmore, 82., and Grieves v. Caſe, 1 Vez. 


Jun. 548., in which it was held, that if the elauſe was 
directory, and not diſcretionary, though the diſcretion, 
if purſued in ſuch extent, would be againſt law, that 
made the deviſe void. But a gift by will of money to 
be laid out in repairing a chapel already built, or to 
erect on land already in mortmain, is not within the 
ſtatute. Glubb v. Attorney General, Ambl. 373. 
Harris v. Barnes, Ambl. 651. Brodie v. Duke of 

3 | Chandos, 


22. 
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| Chandos, cited in Ambl. 751. Attorney General v. 


Bowles, 2 Vez. 547. 3 Atk. 806. Attorney Gene- 
ral v. Bp. of Cheſter, 1 Bro. Ch. Rep. 444., and Caſes 
ſtated in Appendix, p. 20. Gaſtril v. Baker, cited 
in Vez. 185. Attorney General v. Naſh, 3 Bro. Ch. 
Rep. 588. But if the land is to be purchaſed out of 
the fund bequeathed, the bequeſt is void. Attorney 
General v. Tindall, Ambl. 614. That a bequeſt of 
real and perſonal eſtate to a truſtee, to take a houſe for 
a ſchool to educate children and grandchildren of par- 
ticular perſons, and other children, is good as to the 
particular obje&s, but bad as a general charity, ſee 
Blandford v. Fackerell, 9 C. R. 394. 2 Vez. Jun. 
238. 


4th, Though a direct deviſe of land to a charitable 
uſe, or of money charged on land, is void; yet a be- 
queſt of money, charged on both the real and perſonal 
eſtate, though void as to the real, is good as to perſonal 
eſtate; and the court, though it will not marſhal aſſets 
for the ſake of a charity, Arnold v. Chapman, 1 Vez. 
108. Mogg v. Hodges, 2 Vez. 52. Walter v. Child, 
2 Ambl. 524.; yet it would formerly, to ſupport the 
bequeſt, arrange the different ſpecies of perſonal eſtate. 
Attorney General v. Caldwell, Ambl. 635. Campbell 
v. E. of Radnor, 1 Bro. Ch. R. 271. But this rule is 
now otherwiſe; ſee Attorney General v. Winchelſea, 
3 Bro. Ch. R. 373. Makeham v. Hooper, 4 Ch. 
Rep. 156. | 


\ 
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SECTION II. 


| charity, and no charity appointed (1), 

or if the charity which 1s appointed, be 
ſuperſtitious (Þ), there (7) the king ſhall 
appoint. 


UT whenever any thing is given to 


215 


(1) Attoiney - 
General v. Si- 
derfin, 1Vern, 
224 

Anon, 2 Free. 
261 

Wnite »White, 
1 Bro. Ch. 


| Rep. 15. Attorney General v. Herrich, Ambl. 512. and caſes tnere cited, 


( As to what may be conſidered a ſuperſtitious uſe, 
ſee Duke's Charitable Uſes, 105. Ambl. 107, 108. 
Adams and Lambert's caſe, 4 Rep. 104. 


(i) By I Ed. 6. c. 14. gifts to certain ſuperſtitious uſes 
therein enumerated, are declared to veſt in the crown 
but ſee Adams v. Lambert's caſe, 4 Rep. 104., other 
gifts, though void as to the ſuperſtitious uſe, ſhall nei- 
ther veſt in the crown, nor in the heir, but ſhall be ap- 


pointed to ſuch uſes as the king ſhall order. Rex v. 


Lady Portington, 1 Salk. 162. But ſee Porter's caſe, 
I Rep 26.a. With reſpett to gifts to charitable uſes, 
where no ſpecific deſcription of object be pointed out, 


the Court of Chancery will, in reſpect of the general 


purpoſe appearing, direct the mode of giving it effect. 
Attorney General v. Herrick, Ambl. 712 ; and this 1s 
agrecable to the rule of the civil law, which is fo 


peculiarly favourable to charities, that legacies to 


pious or public uſes ſhall not fail from the want of cer- 
tainty as to the particular object intended. See Domat. 
2 V. p. 161, 162. It not only the general purpoſe 
appear, but alſo a particular deſcription of perſons or 
objects be referred to, though as between ſuch perſons 
or objects the party has made no ſelection, yet the court 
will confine its diſcretion in ſupplying ſuch omiſſion 

within 
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appoint. And although a deviſe cannot 
be averred to be a {up: rſtitious ule, by 
reaſon of the ſtatute of frauds, yet the 
(2) Rer. Lady king is not bound by that ſtatute (2). 


Partington, 


z Sali. 1622 So of an uncertain (g) as well as void uſe; 


(3) Jones v. : ; ; 
Feacock, Rep. for the uſe is void, and not the charity, 


Temp. Finch, : * 1 c = { h 
Ailner Gene- yet in tne cale or a ſuperſtitious ule, tne 


Rm appointment ſhall be to a charitable uſe, 
Hd ejuſdem generis (4); for the appointment 


e 3 of that good uſe to which it ſhall be ap- 
in. Ab. 485. | | 

. 16 Widmore v. Woodroffe, Amvl. 639. White v. White, 1Bro. Ch. Rep. 12, Mog- 

geridge v. Thackweil, 3 Bro. Ch. Rep. 517. (4) Attorney Geueral v. Baxter, 1 Vern. 

248. Attorney General v. Guiſe, 2 Vern. 266. 


within the limits of ſuch general deſcription, White v. 
White, x Bro. Ch. Rep. 12. Moggeridge v. Thack- 
well, 3 Bro. C. Rep. 517. Attorney General v. 
Clarke, Ambl. 422. Waller v. Childs, Ambl. 524. 
If the object of the gift be certain, but not at preſent 
in exiſtence, yet if its exiſtence may be expected here- 
after, the court will neither confider the gift lapſed, nor 
apply it to a different uſe. Aylett v. Dodd, 2 Atk. 
238. Downing College caſe, Ambl. 550, 571. At- 
torney General v. Oglander, 3 Bro. Ch. Rep. 166, 
But if the charity or object of the gift be preciſely 
pointed out, and fail, it ſeems then in general it 
mall not be applied to any other. Attorney General 
». Bp. of Oxford, 1 Bro. C. R. 379. Attorney Ge- 
neral v. Goulding, 2 Bro. Rep. 429. But ſee alſo 

Attorney General v. City of London, 3 Bro. C. R. 


171. 


plied, 
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plied, is a judicial act, and ought to be 


according to the rules of the court. And 
although the charity cannot take place 
according to the letter, yet it ought to be 
performed cy pres, and the ſubſtance pur- 
ſued. But where the appointment is 
good, it ſhall not be in the power of the 
heir by his conſent to alter the diſpoſition 
of his anceſtor; for they ſhall be held to 


the letter of the charity (5). Much leſs (; 


of the deviſee as the pariſhioners (6). 


5. Attorney General v. Chriſt's Hoſpital, g Bro, Ch. Rep. 165. 
allet, Vern. 42+, but fee Attorney General v. Hart, Pre. Ch. 225. 


SECTION IV. 


ND where, in the conſtitutions for 
founding an hoſpital, it was ordained, 
that no leaſe ſhould be made for above 
twenty-one years, and the rent not to be 
raiſed, nor above three years rent taken 
for a fine, though the tenant of the hoſ- 
pital lands 1s entitled to a beneficial leaſe 
upon renewal, the conſtitution being juſt 

and 


enera 


27 


) Attorney 


Iv. 


Plott, Rep. 
Temp: Finch 


222. Attorney General on behalf of Peter Houſe, Cambridge, v. Regius R—_—_ 1Vern. 
6) Man v. 
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(1) Watſon v. 


Hinſworth 
Hoſpital, 


2 Vern. 596. 
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and charitable, for the encouragement of 
the tenant ; yet this conſtitution 1s not to 
be followed according to the letter, but in 
the reaſon of it (&), as fines alter, and the 
price of proviſions increaſe, ſo the rent 
ought to be raiſed in proportion (1). S 


if the hoſpital makes a leaſe for twenty- 


one years, with a covenant by renewal to 


make it up ſixty years, and by deed of co- 


venants the leſſee covenants to pay all ad- 
ditional rents; this covenant is not bind- 
ing in equity, as being equally prejudicial 
to the hoſpital, as a leaſe for fixty years. 
And the corporation are but truſtees for 
the charity, and might improve for the 
benefit of the charity, but could not do 
any thing to the prejudice of the charity 
in breach of the founder's rules (/), But 

| the 


( By the ſtatute 13 Eliz. c. 10. corporations are 
reſtrained from granting long leaſes, Sc. of their 
lands, as ſuch leaſes would be as miſchievous as the 
alienations of their poſſeſſions ; and as a perpetual re- 
newal upon particular terms would be equivalent to an 
alienation, the court will not enforce ſuch a covenant. 


Somerville v. Chapman, 1 Bro. Ch. Rep. 61. 


(1) If therefore the contract of the corporation ex- 
ceed its powers, and injury reſult to the party with 
whom they contracted, his remedy muſt be againſt the 

individuals 
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the additional rent and arrears ſhall be 


paid during the term of twenty-one years; 


for though it was an indenture of mutual 
covenants on the leſſor's part to renew, 


and on the leſſee's part to pay the ad- 


ditional rent, thoſe covenants appeared in 
the deed to have been made on diſtinct 
conſiderations, v/z. the covenant for in- 
creaſe of rent, becauſe the price of pro- 
viſions was raiſed, and the covenants for 
renewal, becauſe the leſſee undertook to 
lay out 100/. in buildings (2). 


individuals figning the contract, and not againſt the 
corporation. Taylor v. Dulwich College, 1 P. Wms. 
655. | 


SECTION V. 


ND if A. ſeized of a manor, of the 
yearly value of 240/. deviſes ſeveral 
legacies, and particularly to his heir at 


law 40s. and then adds ; that being deter- | 
mined 


219 


( 2) Lydiat v. 
Foach, 2 Veru. 
410. 


(1) Arnold v. 
Attorney Gene- 
ral, Show. P. C. 
22. The caſe of 
Thetford 
ſchool, 8 Rep. 
130. 

Attorney Gene- 
ral v. Es 
Ambl. 
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mined to ſettle for the future, after the 
death of me and my wife, the manor of F. 
with all lands, woods and appurtenances 
to charitable uſes, I deviſe to M. N. &c. 
upon truſt, that they ſhall pay yearly, 
and for ever, ſeveral particular ſums to 
charitable uſes, amounting in the whole 
to 120/. per annum, and gives the truſtees 
ſomething for their pains ; there being an 
overplus, it ſhall go in augmentation of 
the charities (1) it appearing: to be the 
teſtator's intent to ſettle the whole manor, 
and that the heir ſhould have no more 
than the 40s. (n So where the rever- 
N ſion 


Attorney General v. Sparks, Ambl. 201. Attorney General v. Tonner, 2 Vez. Jun. 1. 


ſhall yy the benefit of its increaſe z and the court 


(m) In the caſe of Arnold v. Attorney General, it 
was attempted to diſtinguiſh that caſe from the caſe of 
Thetford School, by the circumſtance of the whole 


fund having been deviſed in the latter inſtance, and the 


increaſe of it being ſubſequent to the death of the teſ- 
tator, and accidental ; whereas in the former caſe the 
particular uſes and bequeſts did not exhauſt the whole 
of the fund, but ſuch diſtinction was over-ruled. It 
is alſo obſervable that in the Thetford caſe there was 
no legacy to the heir at law, whereas in the caſe of 
Arnold v. Attorney General there was. The princi- 
ple therefore ſeems to be as ſtated in the caſe of Thet- 
ford School; that as the charity muſt have borne the 
loſs if the value of the thing deviſed had decreaſed, it 


will 
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ſion in fee of divers lands let on leaſes on 


which in all 70l. per annum was reſerved, 
was granted by king H. 8. to the Corpo- 
ration of Coventry, 4oo!. of the purchaſe- 
money was paid by the corporation, and 
1000. by Sir T. V., but in the grant, the 
corporation was ſaid to be the purchaſers, 


and it was by the deed declared that the 


whole 7o/. per ann. ſhould be applied to 
ſeveral charities therein mentioned, the 
leaſes expiring, the value of the lands 


were greatly increaſed, but the ſurplus 


had been all along received by the corpo- 
ration of C. the lands themſelves not 
being given to the charities, but particular 
rents out of the lands; and it was ſtrongly 
inſiſted, that the articles mentioning the 
corporation to be purchaſers, there could 


will even extend the bounty beyond the number of ob- 
jects ſpecified by the teſtator, provided they be of the 
ſame deſcription with thoſe pointed out by the teſtator. 
Attorney General v. Haberdaſher's Company, 4 Bro. 
Ch. Rep. 103. Attorney General v. Earl of Winchel- 


ſea, 3 Bro. Ch. Rep. 373. or will increaſe the bounty 


limited to the objects, Attorney General d. Minſhull, 
4 Vez. 11. Whether heir or deviſee ſhall have benefit 
of a void deviſe, ſee Jackſon v. Hurlock, Ambl. 487. 
Gravenor v. Hallum, Ambl. 643. Wright v. Row, 
I Bro. Ch. Rep. 61. 


be 
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2 Attorney 
eneral v. 
Mayor, &c. of 
Coventry, 
aVern. 397. 
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be no averment received to the contrary, 
and although a charity is not barred by 
length of time (2), or any ſtatute of li- 
mitations, yet it is an evidence, that the 
ſurplus belonged to C. becauſe they have 
enjoyed it ever ſince the purchaſe, but 
the defendants were ordered to account 
for the improved value of the land, and 


the charities to be augmented in propor- 


tion (g). 


1) See the caſe of St. Michael's pariſh, Bath, againſt 
the Corporation of Bath, Ch. T. T. 1798, in which 
the poſſeſſion of the corporation, for many years, was 
held to afford a ſtrong preſumption againſt the claims 
of the pariſh. | 
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CHAT 


Of Guardians of Infants and Lunatics. 


SECTION I. 


HE king is alſo an univerſal 
guardian to infants, and ought 
in the court of Chancery to take care of 


* There are in law ſeveral kinds of guardians. 


As, 1ſt, jure nature, the father of his heir apparent 


till twenty-one; and this was inſeparable from his 


perſon. | 

2dly, In ſocage, jure gentium, the next of kin to 
whom the lands could not deſcend; and this was only 
of things that lie in tenure till fourteen. Of others, he 
might chooſe a guardian, if he was of years to make a 
choice. 


Zdly, By the ſtatute of 12 Car. 2. cap. 24. formed by 
Sir Matthew Hale ; and this is in office and intereſt 
much the ſame with a guardian in ſocage. But it ex- 
tends not to his lands by deſcent only, as that did, but 
to all his eſtate whatever, and may be till twenty one, 
or any leſs time. 


4thly, By cuſtom, as in Londin, and other bo- 
roughs. 


Sthly, The ſpiritual court, of perſonal eſtate only. 


6thly, The king, for allegiance and protection are 
reciprocal. 


their 
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their fortunes (a). As, 1ſt, If they marry | 
during their minority, to procure a ſettle- 
| | | ment; 


(a) How this juriſdiction was acquired by the 
Chancellor, it is not eaſy, ſays Mr. Hargrave, (Co. 
Litt. 128. note) to ſtate. The uſual manner for ac- 
counting for it appears very unſatisfactory. See Earl 
of dhaftſbury's Caſe, Gilb. Rep. 172. ſaying, that 
his juriſdiction over idiots and lunatics is undoubted, 
furniſhes an argument againſt his having any over in- 
fants ; for he derives the former from a ſeparate com- 
miſſion under the ſign manual, but there is not any 
ſuch to warrant the latter. The writs of raviſhment 
of ward, and de recle de cuſicdia, prove as little; for 
were not theſe returnable in the courts of common law, 
or though they had not been ſo, how doth a juriſdic- 
tion to decide between contending competitors for the 
right of guardianſhip prove a power of appointing a 
guardian, when it happens that one is wanting. The 
writs de cuſtade admittendo only relate to guardians ad 
lilem. Reg. Bre. Orig. 198. a. The aſſertion that the 
appointment of guardians belonged to the Chancellor, 
before the erection of the court of wards, remains to be 
proved, or at leaſt we, after a diligent ſearch, do not 
find any authority in point. The paſſage reterred to 
in Fleta, and the doctrine in Beverly's Caſe, 4 Co., by 
no means warrant the uſe made of them; for in 
neither is any notice taken of infants. Though, con- 
tinues Mr. Hargrave, the caſe of infants, as well as of 
idiots and lunatics, ſhould be admitted to belong to the 
court, yet ſomething farther is neceſſary to prove that 
the Chancellor is the perſon conſtitutionally delegated 
to act for the king. It is no wonder, therefore, that 
Lord Hardwicke took occaſion to diſapprove of ecin- 

paring 
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ment (3); for though, by the eccleſiaſtical 
lu, a woman is of age to 1 (1); 
yet, 


paring the court's juriſdiction over infants with that 
over idiots and lunatics, ex parte Whitfield, 2 Atk. 315. 

As to the writs in the regiſter, continues Mr. H., re- 
lative to the appointment or removal of guardians, 


they merely relate to ſuits, which is of very different 


conſideration from general guardians. See Index to 
Reg. Brev. Orig. tit. Cuſtades. Nor will it anſwer the 
purpoſe to attempt including guardianſhips in the idea 
of truſts, which are the preſent objects of equitable 
juriſdiction, as it muſt be ſeen that ſuch attempt is 
an overſtrained refinement ; for though guardianſhip, 
in the common acceptation of the word truſt, may be 
properly ſo denominated, yet it as ſurely is not ſo in 
the technical ſenſe in which lawyers uſe the word; 
and Chancery exerciſes a juriſdiction over truſts : For, 


in this latter, truſts are invariably applied to property, 


eſpecially real eſtates, and not to the perſon. It muſt 
not, however, be underſtood, that this learned annota- 
tor, by the above remarks, intends to controvert the 


preſent legality of the juriſdiction thus exerciſed in 


Chancery over infants, his intent being merely to ſhew, 
that ſuch juriſdiction is not, as far as yet appears, of 
ancient date; and that, though it be now unqueſtion- 
able, yet at firſt it ſeems to have been an uſurpation, 


for which the beſt excuſe was, that the caſe was not 
otherwiſe ſufficiently provided for. Mr. Hargrave 


further obſerves, that his conjectures as to the late 
commencement of this branch of juriſdiction in Chan- 
cery, is ſtrengthened by ſome precedents, according to 
which, the firſt inſtance to be found of a guardian ap- 
pointed by the Chancellor, on petition without bill, 

Vor. II. . N was 


\ 
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(1) See 1 Bla. 
Com. 436. 


| 
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0 
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yet, by the temporal law, ſhe cannot diſ- 
pole of herfortune, and therefore the court 
will 


was in 1696, in the aſs of Hampden. But, fince that 
time, the court of Chancery hath exerciſed the power 
of appointing guardians, without its being once called 
into queſtion. Therefore, in the caſe of Lady Teyn- 
ham v. Lennard, which was heard on an appeal to the 
Lords in 1724, the counſel for the reſpondent very 
properly ftated, that the Lord Chancellor was intruſted 
with that part of the Crown's prerogative which con- 
cerned the guardianſhip of infants. 2 Bro. P. C. 539. 
Under the ſame idea, too, the laſt marriage act refers | 
to the Chancellor for the appointment of a guardian 
to conſent to marriage, where the infant is without a 
guardian, and the mother is not living.. 26 G. 2. c. 33. 
Fir.” The doubt intimated by the learned annota- 
tor, as to the rightful origin of this point of juriſdic- 
tion exerciſed in our court of Chancery, muſt neceſſa- 
rily, with reference to his profeſſional claims, have 
materially influenced the judgment and opinions of his 
readers; and it appearing to me to be of ſome conſe- 
quence to refcue a branch of juriſdiftion, ſo falutary in 
| its exerciſe, from the imputation df having originated 
if in uſurpation, I cannot refrain from ſubmitting the 
_ obſervations which have occurred to me upon it. It 
is obſervable, that Mr. H. rather relies on the inſuffi- 
ciency of the arguments adduced in ſupport of the ju- 
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i N riſdiction, than on any poſitive fact or reaſoning againſt 
( it, And, in ſo conſidering the ſubject, he has certain- 
wi ly a conſiderable advantage over his opponents. By 


ſome who maintain the juriſdiction of the court in this 
particular, it is ſaid, that upon the abolition of the 
l | court of wards, the care which the Crown was bound. 
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will make ſuch a diſpoſition of the fortune 
of the ward, as may be moſt beneficial for 
her. 


to take as guardian of. its infant tenants, was Wes 
extinguiſhed in every feudal point of view, but reſult- 


ed to the king in his court of Chancery, together with 
the protection of all other infants in the kingdom. 3 


Bla, Com. 426, 427. From this it might be inferred, 
that the juriſdiction of the court of wards and liveries 
was protective of infants in general; whereas the ſta- 
tute of H. 8., by which the court of wards was erect- 
ed, expreſsly confines the juriſdiction of that court to 
wards of the Crown ; and it is ſearcely neceſſary to re- 
mark, that when a new court is erected, it can have 
no other juriſdiction than that which is expreſsly con- 
ferred ; for a new court cannot preſcribe. 4 Inſt. 200. 
But if the ſtatute 32 H. 8. does not confer a general 


Juriſdiction in the caſe of infants, but merely a parti- 


cular juriſdicton as to wards of the court, it ſhould 
ſeem to follow, that the general ſuperintendance of the 
Crown over . infants, as pater patriæ, if it exiſted at 


common law, was not affected by the ſtatute, except 


in thoſe caſes to which it expreſsly refers. What 
thoſe caſes were, are particularly enumerated by the 


ſtatute, and alſo in the inſtructions to the court of 


wards and liveries, prefixed to Ley's Reports, See alſo 
Reeve's Hiſ. Eng. Law. 4 v. 259. That in every civi- 


lized ſtate, ſuch a ſuperintendence and protective 


power does ſomewhere exiſt, will ſcarcely be contro- 
verted. That if not found to exiſt elſewhere, it may 
be preſumed to veſt in the Crown, will not, I think, 
be denied. Aſſuming, therefore, that the general ſu» 
| Perintendence of infants did originally veſt in the 
n 1 ſhall conclude that, «& ratrone, it is now ex- 


. erciſed 
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her. But if ſhe was of full age at the time 
of her marriage, then ſhe was out of the 
care 


exereiſed in the court of Chancery, as a branch of its 


general juriſdiction. But it has been aſked, Why, if 
no particular warrant be neceſſary to the court in the 
care of infants, is a ſeparate commiſſion under the 
ſign manual neceffary to authoriſe the Chancellor's 
juriſdiction in the caſe of idiots and lunatics, which 
are alſo referred to the head of general protettion ? 
The anſwer is, that the cuſtody of ' perſons and lands 
of idiots and Junatics, at leaſt of ſuch as held lands, 
was not anciently in the crown, but in the lord of the 
fee. The 17 Ed. 2. c.9., (or, as Lord Coke and 
others ſuppoſe, an earlier ſtatute, ſee 2 Inſt. 14.) gave 


to the king the cuſtody of idiots, and alſo veſted in him 


the profits of the idiots lands during his life; by which 
the crown acquired a beneficial intereſt in the lands; 
and as a ſpecial warrant from the crown is in all caſes 
neceſſary to the grant of its intereſt, the ſeparate 


_ commiſſion which gives the Chancellor juriſdiction 


over the perſons and eſtates of idiots, may be referred 
to ſuch conſideration, And, with reſpect to the care 
of lunatics, the ſtatute 17 Ed. 2. c. 10., enacts, that 
the king ſhall provide that their lands and tenements 
ſhall be kept without waſte, The ſtatute confers 
merely a power, which cannot be conſidered as inclu- 
ded within that general juriſdiction conferred long be- 
fore by the great ſeal ; and, therefore, for the delega- 
tion of this new power, a ſeparate and ſpecial com- 
miſſion was neceſſary. But ſee the caſe of Oxenden v. 
Ld. Compton, 2 Vez. Jun. 71., in which Lord Lough- 
borough C. is reported to have ſtated, that the ſtatute 
17 Ed. 2. c. 10. is not introductive of any new. right 

ES. = | 8 


pt. II. Ch. 1I. Fr. GUARDIANS OF INFANTS, &e. 219 


care of the court; and the court cannot 
at all interpoſe, though ſhe be under age, 
15 | as 


in the crown. Others, who have attempted to ſupport 
the general juriſdiction of the court of Chancery upon 
this point, Have reſorted to the circumſtance of writs 
of raviſhment of ward, and de recto de cuſtodia iſſuing 
out of Chancery; and others have attempted to ſup- 
port it upon the notion of a guardianſhip being a truſt. 
Mr. Hargrave has, in my opinion, given a ſufficient 
anſwer to. the firſt claſs of caſes, namely, of the writs 
of raviſhment of ward, Cc. by obſerving, that thoſe 
writs are returnable in courts of common law; and, 
with reſpect to the idea of a guardianſhip being a truſt, 
though I think it founded ſo far at leaſt, as to entitle 
any court of equity to call upon the guardian to ac- 
count, it does not, in my opinion, touch the point 
which reſpe&s the right of a general and excluſive 
ſuperintendence over the intereſts of infants in the 
court of Chancery. If ſuch a power be a mere truſt, 
every court of equity has a concurrent juriſdiction up- 
on the ſubjeR ; but quere, if the court of Exchequer, 
as a court of equity, has ſuch concurrent juriſdiction ? 
It may indeed appoint a guardian ad litem to manage 
the. defence of the infant, if a ſuit be commenced 
againſt him ; a power which is incident to every court - 
of juſtice. It may alſo, when the intereſt of an in- 
fant comes before it judicially, provide for its ſecurity 
and protection; but whether it can appoint a guardian 
to an infant for general. purpoles, where none is ap- 
pointed; or whether it can, in an equal extent, exer- 
eiſe that protective power which watches over the in- 
tereſt of infants in the court of Chancery, is a point 
which I do not find any where ſolemnly determined, 
„ and 
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as ſome ſay, unleſs where the huſband is 


plaintiff here in Chancery, to have the 
truſtees. 


and which, with reference to the fiction upon which 
the equitable juriſdiction of the court of Exchequer 
is founded, I ſhould think at leaſt doubtful. That 
the general juriſdiction exerciſed by our court of Chan- 
cery, in the caſes of infants, flows from its general 
authority, is further evinced by the concurrent juriſ- 
diction exerciſed by the Maſter of the Rolls, and by 
the appellate juriſdiction of the Houſe of Lords, nei- 
ther of which have any juriſdiction in the caſe of idiots 
and lunatics. Upon the whole, I ſubmit, that the ge- 
neral ſuperintendence and protective juriſdiction of the 
court, in the caſe of infants, is a delegation of the duty 
of the Crown; that its general juriſdiction was not 

even ſuſpended by the ſtatutes of H. 8., erecting the 
court of wards and liveries. That the dls of idiots 
and lunatics is diſtinguiſhable ; the juriſdition exer- 
ciſed in Chancery, as to the firſt, being the grant of an 
intereſt, and, in the latter, the delegation of a power 
conferred by parliament. With reſpe& to the extent 
of the juriſdiftion of the court of Chancery, as protec- 
tive of the perſons and intereſts of infants, it may be 
material to obſerve, that the court may interpoſe even 
againſt that authority and diſcretion which the father 
has 1n general in the education and management of his 
child. Duke of Beaufort v. Bertie, 1 P. Wms. 702. 
Butler v. Freeman, Ambl. 302. Lord Shaftſbury's 
Caſe, 2 P. Wms. 117. Potts v. Norton, 24th April, 
179 , cited in Lord Shafteſbury's Caſe. Cruſe v. 
Orby Hunter, MSS. Sittings after T. 1790. Powel 
v. Cleaver, 2 Bro. Ch. Rep. 499. But, quere, if ſuch 


child muſt not be a ward of the court? ex parte War- 
7 ner, 
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truſtees transfer their eſtate, or for any 
other favour of the court: Then, indeed, 
when they had ſuch a hand upon him, 

they may make him do ſuch things as ſhall 
be reaſonable (c), otherwiſe there 1s no 
our 


ner, 4 Bro. Ch. Rep. 101, 102. 4 multo s it may 
interpoſe againſt perſons who derive their whole au- 
_ thority from the father. Therefore, though the court 
cannot remove a teſtamentary guardian appointed ac- 
cording to the ſtatute, or conſider his miſcondu& a con- 
tempt, unleſs the infant be a ward of the court, Good- 
all v. Harris, 2 P. Wms. 561., yet it may impoſe ſuck. 
reſtrictions as will prevent him from prejudicing the 
intereſts of his ward. Foſter v. Denny, 2 Ch. Ca. 
237. Roach v. Garvan, 1 Vez. 160. As to guar- 
dians at common law, it ſeems admitted, that they may 
be removed, or be compelled to give ſecurity, if there 
appear any danger of their abufing either the infant's 
perſon or eſtate. Foſter v. Wen 2 Ch. Ca. 237. 


(5) It therefore a man marry a ward of the court, 
without the conſent of the court, he ſhall be committed 
for ſuch contempt, though it appear that he knew not 
that ſhe was a ward of the court, Herbert's caſe, 3 P. 
Wms. 116, and there muſt be a proper ſettlement made 
on the wife before ſuch contempt can be cleared. Sto- 
vens v. Savage, 1 Vez. Jun. 154. And, guære, if the 
contempt can be cleared by the ward attaining her age, 
though ſhe ſhould be ready to waive her claim to a ſet- 
tlement, ſee Stackgoole v. Beaumont, 3 Ve. 89. 


(c c) This equity is not peculiar to 1 wards of 
the 
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colour in it (2). adly, This court, upon 
application made. to.it by guardians, has 
ſettled the maintenance of infants (d). 


And 


the court, it extends to all caſes, in which the — 
ſeeks through the medium of the court to make his le- 
gal right to his wife's property available, ſee B. I. c. 2. 
ſ. 6. B. I. c. 4. ſ. 24. neither is this branch of juriſdiction 
peculiar to the court of Chancery, it equally extends to 
the court of Exchequer. It feems alſo, that as the 
huſband might defeat or prejudice the equity of the 
wife by aſſignment of her property, though in court, 
the wife may by her next friend inſtitute a ſuit to re- 
ſtrain ſuch aſſignment. See EG Ellis, Ch. July 


1793. MSS, 


(4) It was once coneeived that a bill was neceſſary 
for the purpoſe of ſuch an order, but it is now ſettled 
that it may be done by petition ; ſee ex parte Kent, 
3 Bro. C. R. 88, and ex parte Salter, 3 Bro. C. R. 500, 
where the caſes are brought together, upon the authori- 
ty of which the practice now proceeds. And as the 
court will allot maintenance for the infant out of the 
produce of his eſtate, it will alſo, in ſo doing, confider 


the circumſtances and ſtate of the family; as where 


there is an elder ſon an infant, and younger chil- 
dren who have no proviſion, the court will allow a 


more ample maintenance to the guardian of the eldeſt 


ſon, by which the younger children may be maintain- 
ed. Hervey v. Hervey, 2 P. Wms. 21. Sandys v. 


Duke of Athol, 2 Atk. 447. Petre v. Petre, 3 Atk. 
511. Roach v. Garvan, 1 Vez. 160. Style v. Style, 


July 1790. MSS. And as the court will in ſome 


cafes order maintenange v where none is directed, ſo in 


other 


i 


* 
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And a court of equity may, by the appro- 
bation of an infant's relations, allot the 
infant maintenance out of a truſt eſtate, 
though there be no proviſion in the truſt 
for that purpoſe: and this is founded 
on natural equity (3). But Chancery 
never allows the principal to be leſſened 
in maintenance of an infant (e). gdly, If 
a man intrudes upon an infant, he ſhall 
receive the profits but as guardian, and 
the infant ſhall have an account againſt 
him in Chancery as guardian (f). For 


in 


other caſes it will refuſe to apply the fund for mainte- 
nance though ſo directed, if the father be living and 
of ſufficient ability to maintain his child. Hughes v. 
Hughes, 1 Bro. Ch. Rep. 387. That the court will in 


ſome caſes allow the principal to be broken in upon, 


ſee Barlow v. Grant, 1 Vern. 255. Harvey v. Har- 
vey, 2 P. Wms. 22. | 


(e) See contra Barlow v. Grant, 1 Vern. 255. where 
the legacy is of ſmall amount. 


Though it is one of the peculiar duties of a 
court of equity to protett the rights of infants, it muſt 
not, as has been already obſerved, thence be inferred 
that they will at any period, or under any circum- 
ſtances, act upon ſuch indulgent diſpoſition ; for if an 
inlant neglect to enter within ſix years after he comes 

K 
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(3) Englefield 


v. Englefield, 
2 Vern. 236. 


Ld. Roſeberry | 


v. Taylar, 
26 Jan. 1702. 
16 Vin. Ab. 


442, 443 
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in the conſideration of this court, he 
ſhall be looked upon as truſtee for the 
infant (4)- And if a man, during a per- 
ſon's infancy, receives the profits of an 
infant's eſtate, and continues to do ſo 
for ſeveral years after the infant comes 
of age, before any entry is made on 
him; yet he ſhall account for the profits 
throughout, and not during the infancy 
only. And fo it ſeems at law, he ſhould 
be charged in an action of account, as 


tutor alienus. 


of age, he is as much bound by the ſtatute of limita- 
tions from bringing a bill for an account of meſne pro- 
fits, as he is from an action of account at common 
law. Lockey v. Lockey, Pre, Gs nog See 1 vol. 149. 
note (m). 
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SECTION II. 


(3 ARDIAN S are appointed (g) by 
writ for infants, and one or more 
guardians jointly (1), and the court of 
Chancery may aſlign one of the ſix clerks 
to be guardian to an infant (2). But a 
guardian cannot be otherwiſe appointed, 
than by bringing the infant into court, or 
his praying a commiſſion to have a guar- 
dian aſſigned him (3). Where there is a 
guardianſhip by the common law, this 
court will intermeddle and order: but if 
there be a guardian by act of parliament (2), 
„„ it 


2) Guardians are appointed in Chancery where ſuch 
appointment is neceſſary to the purpoſe of protecting 
the infant's general intereſt, or for the purpoſe of ſuſ- 
taining a ſuit, or for the purpoſe of conſenting to the 
marriage of the infant. 


(b) By the law of England there are three manner 


of guardianſhips, viz. by the common law, by ſtatute 
law, and by cuſtom. By the common law there are 


(1) Bertie v. 
Ld. Falkland, 
3 Ch. Ca. 136. 


(2) Anon, 2 
Ch. Ca. 164. 
Offley v. Jenny, 
Nelſ. Rep. Ch. 


44» 


(3) Lloyd v. 


Carew, 


1 Eq. Ca. Ab. 
260. pl. 2. 


four manner of guardians, viz. guardian in chivalry, 


guardian by ſocage, guardian by nature, guardian by 
reaſon of nurture. Co. Litt. 88. b. Ratcliffe's caſe, 
3 Rep. 37. b. Though guardianſhip in chivalry is 
| 1 now 
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(4) Poſſ er V. 
Denny, 

2 Ch. Ca. 237. 
Roach v. Garven 
1Vez. 158. 
Lecone v. Sheirs, 
1 Vern. 442 
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it cannot remove him or her (4). Yet in 
this, and all other like caſes, they ſhall 
give 


now taken away by the 12 Ch. 2. e. 24, yet as the 
knowledge of ſome general points concerning it cannot 
but be uſeful, I muſt beg to refer to Mr. Hargrave's 


note, Co. Litt. 93, note (11), in, which the leading 


points upon it are brought together. See alſo 3 Com. 
Dig. title Guardian. With reſpe& to guardianſhip by 
nature, the ſubje& appears to be involved in conſide- 
rable obſcurity, principally occaſioned by the various 
and indefinite manner in which the right to ſuch ſpe- 
cies of guardianſhip, and the infants who are objects of 


it, have been conſidered. As to the right to guardian- 


ſhip by nature, Chief Baron Comyns fates, that guar- 


dianſhip by nature extends only to the father, and de- 


nies the right of the grandfather to the wardſhip of the 
heir apparent, and refers to George's cale, 6 Rep. 22. ; 
but upon this point Mr. Hargrave obſerves, that * it 
ſeems that not only the father but alſo the mother, anc 
every other anceſtor, may be guardians by nature, 
though with confiderable differences, ſuch as denote 
the ſuperiority of the father's claim. The father hath 


the prior title to guardianſhip by nature; the mother 


the ſecond; and as to other anceſtors, if the infant 
happen to be heir apparent to two, as to both a paternal 
and maternal grandfather, perhaps in this equality of 
rights, priority of poſſeſſion of the infant's perfon may 
decide the preference, according to the general rule 
in quali jure melior et conditio poſſidentis. But this diffe- 
rence merely reſpects the order of ſueceſſion to guar- 
dianſhip by nature. But whilſt the tenure by knights- 
ſervice continued, there was another difference which 


more ſtrongly marked the ſuperiority of this guardian- 
ſhip 
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give ſecurity not to marry the child, infra 
annos nubiles, or conſent or be aiding to 


the 


ſhip when claimed by the father, for he was entitled to 


the cuſtody of the infant's perſon even againſt the lord 


in chivalry. But the mother and other anceſtors were 


not allowed to have the ſame preference. It is by this 
laſt diverſity that Lord Coke in Radcliffe's caſe, 3 Rep. 
38. b. reconciles the books, which appear to exclude 
the mother and all other anceſtors except the father, 
from guardianſhip by nature; it being obſerved by 
him, that they only apply to thoſe caſes, in which the 
right to the infant's perſon was in conteſt with the lord 
in chivalry.” Co. Litt. 105, Hargrave's note (12). 


With reſpedt to what infants are objects of this 
Are of guardianſhip, we find in ſome caſes that the 
father and mother are denominated the natural guar- 
dians of all their children. Roach v. Garvan, 1 Vez. 
158. Melliſh v. De Coſta, 2 Atk. 15. Smith v. 
Marſhall, 2 Atk. 70. and in ſome caſes, even the pa- 


rents of illegitimate children are ſo conſidered. Ord v. 


Blackett, 9 Mod. 117; and in other caſes, the guardi- 
anſhip of female children under ſixteen, as given to 
the father and mother by the ſtatute of P. and M., is 
ſaid to be jure nature. Radcliffe's caſe, 3 Rep. 39. a. 
Upon which dia, Mr. Hargrave obſerves, ** accord- 
ing to the ſtrict language of our law, only an heir ap- 
parent can be the ſubje& of guardianſhip by nature ; 
which reſtriction is ſo true that it hath even been 
doubted whether ſuch a guardianſhip can be of a 
daughter whoſe heirſhip though denominated apparent, 
yet being liable to be ſuperſeded by the birth of a ſon, 


is in effect rather of the preſumptive kind. Radclifte's 
\ caſe, 


237. 


238 
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the marriage of ſuch child, poſt annos nu 


6i/es, during minority, without acquaint- 
1 ing 


caſe, 3 Rep. 38. b. Therefore, when guardianſhip 


by nature is extended to children in general, or to 
any but ſuch as are heirs apparent, it is not conformable 
to the legal ſenſe of the terms amongſt us, but muſt 
be underſtood to have reference to ſome rule independ- 
ent of the common law. Thus, when in Chancery 
the father and mother are ſtyled the natural guardians 
of all their children born in marriage, or of any of 
their illegitimate iſſue, we ſhould ſuppoſe thoſe who 
expreſs themſelves ſo generally to refer to that ſort of 
guardianſhip, which the arder and courſe of nature, 
ſo far as we are able to collect it by the light of rea- 
fon, ſeems to point out, and to mean that it is a good 
rule to regulate the guardianſhip by, where poſitive 


law is ſilent; and it is in the diſcretion of the lord 
chancellor to ſettle the guardianſhip. So too, when 


Lord Coke ſays the cuſtody of a female child under 
fixteen, to which the father, and after his death, the 
mother, is entitled, by the proviſions of the St. 4 and 
5 P. and M., is jure nature, we ſhould underſtand 
him to mean, not that ſuch a cuſtody was a guar- 
dianſhip by nature, recognized by eur common law, 
but merely that it was a ſtatutary guardianſhip, adopted 
by the legiſlature, in conformity to the dictates of na- 


ture, and upon principles of general reaſoning. But 


though what our law calls guardianſhip by nature, 
is thus confined to the heir apparent, yet we muſt not 


thence conclude, that parents have not a right to the 


cuſtody of their other children, for our law gives the 
cuſtody of them to their parents till the age of fourteen 
by the guardianſhip of nurture ; *Co, Litt. 106. a. 
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ing this court therewith (5). But the 

GTO cannot reſtrain the infant from 
FCS: - marriage 

Smith v. _— 3 Atk. 394 3 and tos Eyre v. Counteſs of Eu 


Mr. Marcy having explained who are entitled to 
the guardianſhip by nature, and what infants are the 
objects of it, concludes with an enumeration of the 


following particulars concerning it: iſt, This guar- 


dianſhip continues till the infant attains the age of 


twenty-one. 2d, It extends no further than the euſ- 


tody of the infant's perſon. 3dly, It yields as to the 
cuſtody of the perſon to guardianſhip in ſocage, where 
the title to both guardianſhips concur in the fame in- 


dividual, as they neceſſarily do in the caſe of father 


or mother, if lands, held by a ſocage tenure, deſcend 
on the heir apparent, being an infant, and may in the 
caſe of other anceſtors. But guardianſhip in ſocage, 
ending at fourteen, he preſumes, that after that age, 
the father or other anceſtor, having a like title to both 
guardianſhips, becomes guardian by nature till the in- 
fant's age of twenty-one; ſee Carth. 384. And laſtly, 
the father may diſappoint the mother and other an- 
ceſtors of the guardianſhip by nature, by appointing a 
teſtamentary guardian under the ſtatutes of Philip and 
Mary, and Charles the Second.“ 


1 Guardianſhip by ſocage, like the one in chi- 
valry, ſprings wholly out of tenure; therefore the 
title to it cannot ariſe, unleſs the infant is ſeized 


of lands or other hereditaments, lying in tenure, holden * 


by ſocage. Like guardianſhip in chivalry, it is 
deemed to take place on a deſcent only, though ſome 
have argued to the contrary ; ſee Quadring v. Downs, 
2 Mod. 176., where the point is decided; ſee alſo 
Vin, 


(5) Foſter v, 


239 = 


Denny, 2Ch. 
Ca. 237» 

Lord Ray- 
mond's caſe, 
Forreſt, 58. 

2 P. Wms. 112. 
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marriage ad annos nubiles. But if a perſon 
appointed guardian, purſuant to the 
ſtatute, 


Vin. Ab. tit. Guardian (I). The title to this guardian- 
ſhip is in ſuch of the infants next of blood as cannot 
have by deſcent the ſocage eſtate ; in reſpect of which 
the guardianſhip ariſes by deſcent, without any diſ- 
tinction between the whole and half blood. If there 
are two or more in equal degree, he who firſt gains poſ- 
ſeſſion of the heir ſhall have the cuſtody of him ; ex- 
cept where they happen to be brothers or fiſters, or to 
be the infant's lineal anceſtor, the law preferring the 
eldeſt in the former caſe, and the father or other male 
anceſtor in the latter: But if the infant derives lands 
by deſcent, both ex parte paternd and ex parte maternd, in 
which caſe it may be poſſible not to find any next of 
kin incapable of inheriting to the infant ; the next of 
kin of either fide, firſt ſeizing the infant, is entitled to 
the cuſtody of his perſon, and the cuſtody of the lands 
coming ex parte paternd, goes to the maternal heir; and 
ſo vice verſa, as to the lands coming ex parte maternd. 
Should however the infant derive lands by deſcent, 
in ſuch a way as lets in both the paternal and maternal 
blood ſucceſſively to the inheritance, but with a pre- 
ference of the former; as where the infant derives 
lands by deſcent to a brother, who was the firſt pur- 
chaſer, and there is no next of kin but ſuch as may in- 
herit from the infant, it ſeems unſettled who ſhould 
have the guardianſhip. If the perſon entitled to be 
guardian in ſocage, is himſelf under the cuſtody of a 
guardian, the latter is entitled to the cuſtody of both; 
to the former in his own right, and the latter, pur ob 


die ward, that is, in right of his wardſhip of the former. 


But, as it is wholly for the infant's benefit, and not in 
| | any 
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ſtatute, (viz. 12 Car. II. cap. 24.) dies or 
refuſes to take upon himſelt the guardian- 


ſhip 


any reſpect for the guardian's profit, it is not a ſubject 


either of alienation, forfeiture, or ſucceſſion, as ward- 


ſhip in chivalry was ; and conſequently if the guardian 
in ſocage becomes inc apable, or dies, the wardſhip de- 


| volves upon the perſon next in degree of kindred to the 
infant, not being inheritable to him. Fitzherbert, in- 
deed, in his Natura Brevium, cites two caſes of Edward 
theThird, in which guardian in ſocage granted the ward- 
ſhip to a ſtranger, and the grant was held to be good; 
F. N. B. 143. The ſame author too, in his Abridg- 
ment, gives another caſe of the ſame reign, according to 
which a leaſe of guardianſhip in ſocage was pleaded ; 
Fitzh. Abr. Garde, 161. But poſſibly theſe caſes im- 
port only, that a guardian in ſocage may place the body 


of the infant under the cuſtody of another, and that ſuch 


placing will be a good anſwer to an action for raviſh- 
ment of the ward, not that the guardianſhip itſelf may be 
transferred by bargain and ſale. However, ſhould theſe 
ancient authorities not bear the former conſtruction, they 
ſeem ſufficiently anſwered by the doctrine and praQtice of 
later times ; for in them, the acknowledged qualities of 
guardianſhip in ſocage being, that it is a perſonal truſt 
wholly for the infant's benefit, and neither tranſmiſ- 
fible by ſucceſſion, nor deviſable, are not conſiſtent 


with its being aſſignable; and we have Lord Chief Juſ- 


tice Vaughan's authority for ſaying, that, even in his 
time, common experience proved the contrary ; ſee 
Plow. 293. Vaug. 181. It extends not only to the 
perſon and ſocage eſtates of the infant, but allo to his 
hereditaments not lying in tenure, and even to his co- 
pyhold eſtates, unleſs there is a ſpecial cuſtom for the 

Vor. II. R | lord's 
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ſhip (6), the lord chancellor may appoint 
a * (). As to the cuſtody of lu- 
natics, 


lord's appointing a guardian of them; Egleton's caſe, 


I Ro. Abr. 40.; ſee alſo Hutt. 17., and 2 Lutw. 
1181. But, whether the guardian in ſocage is entitled 
to take into his cuſtody the infant's perſonal eſtate, 
we have not yet been able to aſcertain by any expreſs 
authority, However, we are inclined to think that 
perſonalty is included, except where by the cuſtom of 
a particular place it happens to be liable to a different 


_ cuſtody ; our idea being, that the cuſtody of the in- 


fant's perſon draws after it the cuſtody of every ſpe- 
cies of property, for which the law hath not other- 


wiſe provided. This idea receives ſome countenance 
from the inſtances of copyholds and hereditaments not 


lying i in tenure ; for including which, it will be diffi- 
cult to account by any other reaſon than the one 
we give for including perſonalty ; ; it is alſo ſtrongly 
confirmed by the manner in which the 12 of Cha. 2. 
c. 24. regulates the powers of the guardian which it 
enables a father to appoint. And authorizing ſuch 
guardian to take the cuſtody of the infant's perſonal 
eſtate, as well as of his lands, tenements, and heredi- 
taments; it provides, that he may bring ſuch action 
or actions in relation thereto, as by law a guardian in 
common ſocage might do; words almoſt neceſſarily 
importing, that the perſonal eſtate is equally an object 


of the cuſtody of the guardian in ſocage with the in- 


fant's real property. Yet we muſt apprize the reader, 
that there is an expreſſion of Lord Chief Juſtice 
Vaughan, in his reports, which conveys, or ſeems to 
convey, a different opinion; for, ſpeaking of guardian 
unfler the ſtatute of Charles the Second, he ſays, this 


new guardian hath the cuſtody, not only of the lands 
deſcended 
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natics, it is no queſtion of right, but of 
prudence, and where no right, there 1s no 
wrong. 


deſcended or left by the father, but of lands and goods 
any way required or purchaſed by the infant, which 
the guardian in ſocage had not; Vaugh. 186. It is 
ſuperſeded both as to the body and lands, if the father 
exerciſes his power of appointing a teſtamentary or 
other guardian, according to the ſtatute of 12 Cha. 2. 
c. 24. Regularly it ends, when the infant, whether male 
or female, attains fourteen; though ſome ſay, that this 
muſt be underſtood, only where another guardian, either 
by election of the infant, or otherwiſe, is ready to ſuc- 
ceed, and that the guardianſhip in ſocage continues in 
the mean time ; Andr. 313.” Hargrave's note (13). 


« As to guardianſhip by nurture, it only occurs where 
the infant is without any other guardian ; and none can 
have it except the father or mother. 8E. 4. 7. b. 
Br. Guard. 70. 3 Co. 38. It extends no farther than 


the cuſtody and government of the infant's perſon, and 


determines at fourteen, in the caſe both of males and 
females. Lord Chief Baron Comyns indeed refers to 
Fleta, as if, according to that ancient book, grand- 
fathers and great grandfathers might be guardians 
by nurture ; 3 Com. Dig. 421. ; but the paſſage cited 
doth not point at this ſpecies of guardian, it deſcribing 
the patria poteſtas in general, and being apparently bor- 
rowed from the text of the Roman law; nor will it 
bear the leaſt application to guardianſhip, as our own 
law regulates it.” Hargrave's note (13), Co, Litt. 
119. b. 


By eonftruftion of the ſtatute 4 and 5 P. and 
M. c. 8., the father might, by deed or will, aſſign a 
R 2 guardian 
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wrong. It ſhall never in this, or in any 
other caſe, be committed to any that will 
make 


guardian to any woman child under the age of ſixteen. 


But, by the 12 Car. 2. c. 24., which, conſidering the 
imbecillity of judgment in children of the age of four- 


teen, and the abolition of guardianſhips in chivalry, 


which laſted till the age of twenty. one, it is enacted, 
that where any perſon ſhall have any child or children, 
under the age of twenty - one years, and not married at 
the time of his death, it ſhall be lawful for the father 
of ſuch child or children, whether born or in ventre 
fa mere, or whether ſuch father be within the age of 
twenty-one years, or of full age, by deed executed in 
his life-time, or by his laſt will, in the preſence of two 
or more credible witneſſes, in ſuch manner, and from 


time to time, as he ſhall reſpeQively think fit, to diſ- 


poſe of the cuſtody of ſuch child for and during ſuch 
time as ſuch child ſhall continue under the age of 
twenty-one years, or any leſs time, to any perſon or 


: perſons in poſſeſſion or remainder, other than popiſh 
recuſants, as the father ſhall appoint. Guardians ſo 
appointed are called teſtamentary guardians, or guardians 


by ſtatute, 


The above clauſes may be confidered under the fol- | 
lowing heads: 


iſt, Who may appoint a teſtamentary guardian. 
2dly, To what child a ner guardian may be 
appointed. 

3dly, Who may be appointed. 

Athly, How ſuch appointment may be made. 

5thly, When ſuch appointment determines ; and, 

bthly, The effect of ſuch appointment. | 
a | iſt, As 


Ls 2 _ a oY. ww * 
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make gain of it, or who is concerned to 
outlive the lunatic, as being neareſt of 


blood, 


Iſt, As the father only is authorized to appoint a 
teſtamentary guardian to his child, an appointment by 
the mother is abſolutely void. Bedell v. Conſtable, 


Vaugh. 180. Ex parte Edwards, 3 Atk. 519. So 


alſo 1s an appointment by the guardian appointed by the 


father, for it is a perſonal truſt, and not aſſignable. 


Bedell v. Conſtable, Vaugh. 179. Mellith v. Da 
Coſta, 2 Atk. 15. It has alſo been held, that a copy- 
holder is not within the ſtatute, the cuſtody of the in- 
fant belonging to the lord. Clench v. Cudmore, 3 Lev. 


395. | 


2dly, The father's power of appointment extends to 
all his legitimate children under twenty-one, and un- 
married at his deceaſe, or born after. I have confined 


it to legitimate children; for, though a natural daughter 
is confidered to be within the ſtatute of P. and M., 


Rex v. Corneforth, Stra. 1162., natural children are 


not within the ſtatute of Ch. 2. But though not 


within the ſtatute, the court will, unleſs ſome objec- 
tion be ſhewn, adopt the nomination of the father, 
Ward v. St. Paul. 2 Bro. C. R. 583. ; and Peckham 
v. Peckham, there ſtated in a note. 


3dly, Though popiſh recuſants are the only perſons 
named in this aR, there are other perſons diſabled by 
other ſtatutes. See 9g and 10 W. c. 32., and the ſta- 
tutes relative to the qualifications for officers. Sce alſo 
Swin. part 3. ſ. 10. | 


4th, Though the father may diſpoſe of the cuſtody 
of his infant child by decd or will, yet if he diſpoſe of 
it 
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blood, and entitled to the adminiſtration); 


and the allowance muſt be liberal and ho- 
nourable (7). 


it by deed, ſuch diſpoſition may be revoked by will, 


Lord Shaftſbury v. Hannam, Finch's Rep. 323. But 


if there be a covenant in the deed, that the father will 
not revoke it, equity will not ſet it afide, unleſs the 
condition be complied with, or the truſt abuſed. Le- 
cone v. Sheires, 1 Vern. 442. It has alſo been held, 
that a will merely appointing a teſtamentary guardian, 
need not be proved in the ſpiritual court; for as it is an 
appointment which takes effect ſolely by act of parlia- 
ment, the temporal court ſhould be judges thereof. 
Lady Cheſter's Cale, 1 Ventr. 207. And as the ſtatute 
preſcribes no particular form of diſpoſition or appoint- 
ment, it is immaterial by what words the guardian 1s 
appointed, provided the father's intent be ſufficiently 
apparent. Swinb. p. 3. c. 12. | 


5th, That as the ftatute declares ſuch guardianſhip 
ſhall continue till twenty-one, if ſo preſcribed by the 
father, it ſhall not be determined even by the mar- 
riage of the infant. Mendez v. Mendez, 3 Atk. 625. 
If a man deviſe the cuſtody of his heir apparent, 
and no time is mentioned, yet it is a good deviſe of 
the cuſtody within the act, if the heir be under four- 
teen at the death of the father ; becauſe, by the deviſe, 
the guardianſhip is changed only as te the perſons, 


and left the ſame as to the heir. But if the heir be 


above fourteen, then the deviſe is void for the uncer- 


tainty ; for the att did not intend that every heir 


ſhould be in cuſtody until twenty-one, but only ſo long 


as the father ſhall appoint, not exceeding that time. 


Bedell v. Conſtable, Vaugh. 184. 


6th, That 
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Gth, That as the father, though under age, may 


grant the cuſtody of his heir, the and will follow as 


an incident giyen by law to attend it, though the fa- 
ther, being under age, could not have deviſed or de- 
miſed his land in truſt for him are. Bedell v. 
Conſtable, Vaugh. 178. 


The ſtatute 12 Car. 2. c. 24. $8, 9., further provides, 
that the appointment of ſuch teſtamentary guardians 
ſhall be effectual againſt all claiming as guardians i in 
ſocage, or otherwiſe ; and that the guardian ſo appoint- 
ed ſhall have raviſhment of ward or treſpaſs, and reco- 
ver damages as for the ward's benefit ; and that ſuch 
guardian ſhall have the cuſtody of the infant's eſtate, 
both real and perſonal, and have the ſame actions in 
relation to them as guardian in ſocage. But though a 
teſtamentary guardian ſhall have cuſtody of the infant's 
real eſtate, a leaſe granted by him of the infant's real 
eſtate 1s abſolutely void. Roe on dem. of Parry v. 
Hodgſon, 2 Wilf. 129, 135. And though teſtamen- 
tary guardians are not ſo immediately ſubject to the 
direction of the court of Chancery, yet they are with- 
in its preventive and controlling juriſdiction. If, there- 
fore, the court has reaſon to apprehend that a teſtamen- 
tary guardian meditates an injury to his ward, it will 
interpoſe, and if poſſible prevent the miſchief, Duke 


of Beaufort v. Bertie, 1 P. Wms. 704, 705. But ſee 


Morgan v. Dillon, 9 Mod. 135.; which decree was 
reverſed by the Houſe of Lords. 3 Bro. P. C. 341. 
But whatever doubt may exiſt as to the juriſdiction of 
the court of Chancery to remove a teſtamentary guar- 
dian, merely for the purpoſe of preventing miſchief to 
the ward, there can be no doubt but that tue court 
may control a guardian who has actually miſconducted 
himſelf. See Anon. 1 Sid. 424. See alſo the caſe of 
Lord Noel v. Somerſet, referred to in Roach v. Gar- 

van, 
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van, I Vez. 160. That a teſtamentary guardian may 
be removed, if he become a lunatic, fee ex parte Lady 
Ann Brydges, H. T. 1791. That the power of a fa- 
ther to appoint a teſtamentary guardian to female 
children, under 4 and 5 Ph. and M. c. 8., does extend 
to natural children, ſee Rex v. Corneforth, Stra. 1162; 
and that natural children are not within the ſtatute of 
Charles 2., ſee Ward v. St. Paul, 2 Bro. Ch. R. 583. 
But, though natural children are not within the act of 
Ch. 2., the court will adopt the nomination of the 
reputed father, without referring it to a Maſter, unleſs 
ſome objettion be ſtated to the perſon named by the 


father. Ward v. St. Paul, 2 Bro. Ch. Rep. 583. ; and 


Peckham v. Peckham, there cited in a note. 


(i) And a guardian ſo appointed is competent to 
conſent to the marriage of an infant. Ex parte Birchell, 
3 Atk. 813. But a petition, that a guardian may be 
aſhgned, unleſs to carry on a ſuit, or protect an in- 
tereſt, muſt be purſuant to the ſtatute, Ex parte 


Becher, 1 Bro. Ch. Rep. 550. 


pr. II. Ch. II. $3. GUARDIANS OF INFANTS, &c. 


SECTION III. 


TUTOR or guardian was looked 

upon in the civil (1) law to be in the 
place of a father to the minor, who, by 
reaſon of the infirmity of his age, was 
deemed unable to take care of himſelf; 
and the particulars of his charge was, firſt, 
of his perſon and education, and to lay 
out all reaſonable ex pences for him, in 
proportion to the value of his eſtate, ſince 
it was not his eſtate alone, but his morals, 
that he was appointed to look after. But, 


in the ſecond place, he was to take care 
of his patrimony, and to be as provident 


of his affairs, as a prudent maſter of a 
family is of his own; and the power of 
the tutor was limited to what might be 
profitable to the minor, for ſo far they 
thought his authority eſtabliſhed by juſtice 


(1) Dig. lib 26. 
tit. 7, 27. 30. 
Cod. lib. Ks 


tit. 59. 
Vinnus, in Inft. 


lib. 1. tit. 21. 


itſelf, And fo it ſeems formerly in the 


law of England (2), he that was conſtitu- 
ted tutor or guardian ought to ſee that 
the heir be well brought up, and that his 
eſtate be ſafely kept; for he can do no- 
thing but for the profit and benefit of the 
infant, 
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infant, nor intermeddle with any thing 
but of what he may render an account (4). 
And he was bound to put in ſecurity be- 
fore his admiſſion, and to make oath to 
adminiſter the affairs of the minor to his 
Profit and benefit; to exhibit a true and 
faithful inventory of all the goods, and to 
render an exact and true account of hi 
office, whenſoever it was required by the 
Judge, which is the ſame oath that was 
adminiſtered to all executors and admini- 
ſtrators. But this law is not now obſerved 
here, as it was in Rome, to the great de- 
triment of many minors. But, both in 
Chancery and in the civil law, an infant 
might call his guardian to an account, 
even during his minority, if there fell out 
any thing that made it neceſſary. 


(% And therefore a guardian cannot preſent to a 
church. Co. Litt. 89. a. Cro. Jac. 99. Hearle v. 
Greenbank, 3 Atk. 719. Arthington v. Coverley, 
2 Eq. Ca. Ab. 518. But, guere, Whether the court 


will not control the preſentation by the infant, if im- 


properly obtained, without the concurrence of the 
guardian? See B. I. c. 2. 1,5. 


Cb. I. S1. OF MORTGAGES AND PLEDGES. 


BOOK THE THIRD. 


Of Mortgages and Pledges. 


CHAP. I. 
Their Nature. 


SECTION I. 


T follows, in the next place, that we 
treat of mortgages and pledges. This 
kind of agreement was uſeleſs in a ſtate of 
nature; becauſe it was lawful for the 
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creditor in that ſtate, to ſeize on any part 


of the debtor's goods or eſtate, without 
any ſpecial contract (1. For right rea- 
ſon, and the nature of ſociety, prohibits 
not all force, but that which is repugnant 
to ſociety; that is, which depriveth ano- 
ther of his right. For the end of ſociety 
is, that, by mutual aid, every one may 


(1) Puff. b. 5, 
c. 10. { 16. 


enjoy his own, And, as naturally every 


man may vindicate his own right, ſo, to 
profit another, in what he can juſtly, is 
| not 


— 
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not only lawful, but alſo commendable. 
But civil ſociety being ordained for the 
maintenance of tranquillity, there ariſes 
preſently to the commonwealth a certain 
greater right over us, fo far as is neceſſary 
to that end; and, therefore, ſo far it may 
and will prohibit that promiſcuous right 
of reſiſting. Nor were there any mort- 
gages of lands with us, while the feudal 


tenures were on foot (a); becauſe ſuch 
convey- 


(a) The feudal ſyſtem being, in its principles, in- 
conliſtent with the tenant's right of mortgaging his 
lands, may be reaſonably conſidered as having, during 
its prevalence in this country, at leaſt ſuſpended the 
general exerciſe of ſuch right; but that mortgages 
were not known in England prior to the introduction 
of that ſyſtem, can by no means be correctly inferred, 
from no trace of them being apparent ſubſequently to 

the introduction, and during the continuance of ſuch 
ſyſtem. 


The nature of a mortgage preſuppoſes the right of 
alienation, at leaſt for a certain time; and indeed it 
ſeems difficult to conceive, that, in any country in 
which ſuch right of alienation exiſts, the qualified or 
conditional exerciſe of it, by way of mortgage, or at 
leaſt the vadium vivum, ſhould be wholly unknown. 
The temporary wants of mankind, in a ſtate of ci- 
vilized ſociety, would naturally ſaggeſt ſuch a mode 


of providing for them; and, accordingly, we find the 
Jews, 


Ch. I. S1. OF MORTGAGES AND PLEDGES. 


conveyances were looked upon as a ſort 
of fraud on the conſtitution. But when 
a licence of alienation was given about 
the time of H. g., and it became a max- 


im in law, that the purity of a fee· ſim- 


Jews, in the lien period, availing themſclves of 
this ſpecies of alienation, as far as their law would al- 
low, namely, mortgaging their lands until the enſuing 
jubilee. For an account of this ſolemnity, lee 2 vol. 
Ancient Univerſal Hiſtory, p. 130, 131. From the 
Jews, the notion of mortgages is {aid to have been de- 
rived to the Greeks and Romans ; and we are by 


ſome ſuppoſed to have borrowed it from the civil law. 


See 3 Ba. Ab. title Mortgage, and Powell on Mort- 
gages. The origin of any uſage is ſeldom of much 
concern, and, on the preſent ſubject, it appears to me 
to be wholly immaterial, I ſhall, therefore, merely 
remark, that though it was a rule in the feudal law, 


that feudalia invito domino aut agnatis non retie ſubjiciuntur 


' bypothece ; yet that it appears from Craig, that, with 


the concurrence of the lord, the tenant might alien, 


and conſequently might mortgage his lands. Feud. 
lib. 2. tit. 5. § 5. As to our having borrowed the 
idea of a mortgage from the civil law, Mr. Butler ob- 
ſerves, that it appears from Littleton, F 332., that 
they were introduced, leſs upon the model of the Ro- 
man pignus or hypotheca, than upon the common law 
doctrine of conditions: an obſervation which, how- 


ever correct as to the mortgage itſelf, certainly does 


not apply to the equity of redemption, which, in eourts 
of equity, is, prior to forecloſure, conſidered as an in- 
cident inſeparable from it. Vide Vinnius i in Inſt. lib. 3. 
tit, 18. 
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ple imported a power of d ſpoſing of it 


as the owner pleaſed, there were two 


ways of pledging lands introduced, which 
Littleton (2 diſtinguiſhes by the names 
of vadium vivum, and vadium mortuum. 
The firſt is, where a man borrows a 
fum of money of another, and makes 
an eſtate of lands to him, until he hath 
received the ſame out of the iſſues and 
profits; ſo that neither the money nor 
the land dies, or is loſt. The other, 
where a feoffment is made upon condi- 
tion, that if the feoffor pay to the feoffee 
ſuch a ſum by ſuch a day, that then the 
feoffor may enter, &c. In this caſe, if 
he does not pay, then the land is taken 


from him for ever; and if he does, then 


the pledge is dead as to the tenant, Sc. 


SECTION 1-- 


HESE ſorts of conveyances, being 
uſually made in fee- ample, were ex- 


poſed to many inconveniences ; for the 
eſtate 
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eſtate being abſolute at law, on default of 
payment, was ſubject to the dower of the 
wife of the feoffee, and all other his real 
charges and incumbrances; and, there- 
fore, to prevent this (6), the ancient 
courle in mortgages was to join another 
with the mortgagee in the conveyance (i). 
But the court of Chancery, though at 
firſt they made a ſcruple of breaking in 


(5) With the ſame view, mortgages, for a long term 
of years, were, at a very early period, introduced; 
ſee Madox's Formulare, 230. ; which was attended 
with this advantage, that, on the death of the mortga- 
gee, the term and the right in equity to receive the 
mortgage debt veſt in the ſame perſon ; whereas, in 
caſes of mortgages in fee, the eſtate, on the death of 
the mortgagee, goes to his heir or deviſee, and the mo- 
ney is payable to his executor or adminiſtrator, This 
produces a ſeparation of rights, that is often attended 
with great inconvenience, both to the mortgagor and 
the mortgagee, On the other hand, in caſe of mort- 
gages for years, there is this defect, that if the eſtate 
is forecloſed, the mortgagee will be only entitled for 
his term. To guard againſt which, it has been thought 
adviſable to make the mortgagor covenant, that, on 
non-payment of the money, he will not only confirm 
the term, but alſo convey the freehold and inheritance 
to the mortgagee, or as he ſhall appoint, diſcharged of 
all equity of redemption.” Mr. Butler's note (1), 
Co. Litt. 266. 


upon 
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upon the rules of law (c), have now ſet 


this matter right; and ſince the lands were 


originally only a ſecurity for the money, 


therefore the payment of the money doth, 
in conſideration of equity, put the feoffor 


in his firſt eſtate, as well after as before 
the condition broken. a 


(s) Lord Hale obſerves, that, in 14 Rich. 2., the 
parliament would not admit of redemption. See the 
printed Rolls, vol. 3. p. 259. And though the right 
to redeem within a certain period is now incontrover- 
tibly eſtabliſhed, yet I have not been able to trace the 
period when ſuch right was firſt allowed, 


SECTION III. 


ND although, with reſpe& to the 


*** ſurplus of the eſtate over and above 


the mortgage money, the mortgagee is 


uſually looked upon in equity as a truſtee 
for the mortgagor (d), yet there is a dif- 
ference 


(a) As to the nature of | the eſtates of the mortgagor 


and mortgagee, it ſeems to be at length ſettled, that 


[<>] hi — 1 1 1 4 4 Ny 
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ference betwixt a truſt and a power of re- 
demption, For a truſt 1 is created by the 
contract 


as the mortgagee is conſidered as holding the eſtate 
merely in the nature of a pledge, or ſecurity for pay- 
ment of his money, a mortgage, though in fee, (the 
legal eſtate in which deſcends to the heir at law,) 
is conſidered in equity only as perſonal eſtate, 


Hence alſo a mortgagee, though i in poſſeſſion, will, 
in caſe of a living becoming vacant prior to forecloſure, 
be compelled in equity to preſent the nominee of the 
mortgagor ; Jory v. Cox, Pre. Chan. 71. Amhurſt v. 
Dawling, 2 Vern. 4o1.; and that, even though no- 
thing but the advowſon is mortgaged to him, and the 


deed: contain a covenant, that, on any avoidance, the 


mortgagee ſhould preſent : Mackenzie v. Robinſon, 3 
Atk. 559. ; for, in ſuch caſe, though the preſentation 
is not deemed the ſubje of value, and therefore can- 
not be brought into the account, it might be a benefit 
beyond the ſecuring of the. principal debt, and lawful 
intereſt thereon ; which deciſion over-rules that of 
Gardiner v. Griffith, 2 P. Wms. 403. In ſuch caſe, 
however, it is ſaid, that the mortgagee of the advow- 
ſon might pray a ſale. Mackenzie v. Robinſon, But, 
quere, If ſuch ſale could be decreed pending an avoid- 
ance? The mortgagee may, however, grant leaſes of 
the premiſes, and avoid ſuch leaſes as have, fince his 
mortgage, been granted by the mortgagor. 


As to the eſtate of the mortgagor, though formerly 
doubted whether he had more than a right of redemp- 
tion, it is now eſtabliſhed, that he hath an actual 
eſtate in equity, which may be deviſed, granted, and 

Vor. II. 8 entailed, 


A TREATISE OF EQUITY. Bock III. 


dontract of the party, and he may direct 
it as he pleaſes, and may provide for the 
execution of it, and therefore they only 
are bound by it who come in in privity of 
eſtate, or with notice, or without a conſi- 
deration. As a tenant in dower 1s bound 
by it, becaule ſhe 1s in the per; but not a 
tenancy by the curteſy, who is in the poſt. 
Nor ſhall any other, who comes in in the 
pc, be liable to it, without expreſs men- 
tion made by the party. But a power of 
redemption is an equitable right, inherent 
in the land, and binds all perſons in the 
poſt, or otherwile ; becauſe it is an an- 
cient right, which the party is entitled to 
in equity. And although, by the eſcheat, 
the tenure is extinguiſhed, that will be 
nothing to che purpoſe, becauſe the par- 
ty may be recompenſed by the court for 
that, by a decree for rent, or part of the 
land itſelf, or ſome other ſatis faction. And 
it is of fuch conſideration in the eye of 
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entailed, and of which there is a %eſſis fratris, and a 
tenancy by the curteſy. Caſborne v. Scarfe, 1 Atk. 603. 
But as to his poſſeſſion of the mortgaged premiſes, he 
only holds them by the will or permiſſion of the mort- 
gagee, who hath been held intitled, by ejettment, and 
without notice, to recover againſt him or his tenant. 
Keeche v. Hall, Doug. 21. Moſs v. Gallimore, Doug. 
279. but ſce Da Coſta v. Warton, 8 Term. Rep. - 
tne 


x. ˙ / 


> 
=y 
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the law, that the law takes notice of an 
equity of redemption, and makes it aſſign- 
able or deviſable (1). 


Attorney- Gene- 


ral. Hard. 469. Caſborne v. Scarfe, 1 Atk. 69. 


Serien Iv. 


ND equity is part of the law of Eng- 

land, ſo that it cannot in any manner 
of way be provided by agreement, in caſe 
of a mortgage, that the court of Chancery 
ſhould not give relief (e). For ſuch an 
agreement would be contrary to natural 
juſtice in the creation of it, and prove a 


le) This rule is not confined to caſes of redemption 
of mortgages, it being at leaſt a general rule, that the 
juriſdiction of a court of equity cannot be ouſted by the 
agreement of the parties. Fry v. Porter, 1 Ch. Ca. 
141. Wellington v. M'Intoſh, 2 Atk. 569. The au- 
thority of which laſt caſe, though ſhaken by the judg- 
ment in Halfhide v. Fenning, 2 Bro. Ch. Rep. 336, is 
reſtored by the judgment in Mitchell v. Harris, 2 Vez. 
Jun. 129. There are however caſes, the judgments 
upon which do not appear to be reconcileable with the 
above principle, that the juriſdiction of a court cannot 
be ouſted by the agreement of the parties. I ſhall not, 
however, enter upon the diſcuſſion of thoſe caſes, but 
content myſelf with remarking, that, perhaps, the 
moſt effective ſecurity to the claims of juſtice is, to 
keep open the courts which are armed with the moſt ex- 
| tenfive powers of adminiſtering it. 
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(i] Howard 


v. Harris, 
1 Vern, 191. 
Ne weombe 
V. Bonham, ; 


a Ch. Ca. 61. 


Talbot v.Bradill 
1 Vern. 183. 
Miller v. Lees, 


2 Atk. 494. 


Odd, | 


2 Vern. 520. 


(3) Manning 
v. Scott, 
x4th Nov. 1714. 
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general miſchief; becauſe every lender 


would by this method make himſelf chan- 


ce!lor in his own caſe, and prevent the 


Judgment of this court (1). Neither ſhall 


a man have intereſt for his money, anda 


collateral advantage beſides for the loan 
of it, or clog the redemption with any 
by-agreement, ſince this would be to let in 
all manner of extortion and uſury (2). 
But there is a difference between mort- 
gages of Exchequer annuities and com- 
mon ſtock, the value of which depends 
upon imagination, rather than a real va- 
lue; for annuities are a certain ſecurity, 


and carry a conſtant intereſt, and there- 


fore are to be conſidered as mortgages of 
lands, and cannot be ſold after forfeiture 
without forecloſure (/). Yet annuities 
mortgaged are now held irredeemable at- 
ter forfeiture, unleſs there be an exprels 
agreement, that the mortgagee may ſell 


after forfeiture (g). 
15th Vin. Ab. 476. marg. 


J) So held by Lord Harcourt in Tucker v. Wilſon, 
1 P. Wms. 261. But the decree was afterwards reverſed 
by the Houſe of Lords. See 1 Bro. P. C. 494. See 
alſo Lockwood v. Ewer, 2 Atk. 303. In which caſe 
Lord Hardwick held, that it was not neceſſary to bring 
a bill of forecloſure on a mortgage of ſtock. But that 
there may be a forecloſure of ſuch mortgage, ſee Tan- 
cred v. Potts, Rolls, June 20, 1749. 


yy CÞ e yas w 
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ECTION v. 


ND notwithſtanding, that in a com- 


mon mortgage, ſuch covenants ought 
not to be regarded, for the general in- 
convenience that would follow (g); yet 
this reaſoning cannot extend, where it is 
made with an intention to ſettle the eſtate, 
beſides the conſideration of the money 
paid. As where the conveyance is in con- 
ſideration of 100/. paid to him by a per- 
ſon that married his kinſwoman, upon 
condition, that if he did not repay the 
money with intereſt during his life, his 
heirs, &c, ſhould then have no power to 


redeem ; this court can neither ſhorten 


nor enlarge the time that is given by ex- 
preſs covenant and agreement of the par- 
ties (1). So where there is a clauſe or 
proviſion to re-purchaſe in a conveyance, 


g) The circumſtances which brought this caſe out 
of the general rule, that an eſtate cannot be a mortgage 
at one time, and an abſoJute purchaſe at another, 
1 Vern, 192., are very fully obſerved upon by Lord 
Keeper North, 1 Vern. 232., in his reverſal of Lord 
Nottingham's decree ; ſee alſo Sir Nicholas Wolſtan 


. Aſton, Hard, 511, 


the 


261 


( 1 Bonham v. 
Newcomb, 
2 Ventr. 364- 


202 


(2) Barrel v. 
Sabine, 

1 Vern. 268. 
Endſworth v. 
Griffith, 


15 Vin. Ab. 468. 
o. 8. 


A TREATISE OF EQUITY. Book III. 


the time limited ought preciſely to be ob- 
ſerved (2). But then this muſt be in caſe 
the court are fully ſatisfied, that it was 
not originally a mortgage, but an abſo- 
lute purchaſe (5): or elſe a redemption 
may be decreed at any time within twen- 
ty years after the time of repurchaſing is 
Out. 


(%) For if the parties appear to have intended a mort- 
gage, the mortgagor ſhall be allowed to redeem, not- 
withſtanding any condition that it ſhould in any future 
event operate as a purchaſe ; Manlove v. Ball, 2 Vern. 
84. Willett v. Winnell, 1 Vern. 488. Fulthorpe v. 


Forſter, 1 Vern. 476. Coppleſtone v. Boxall, 1 Ch. 
Ca. 1. Clench v. Witherby, Rep. Temp. Finch, 376.; 


but ſee Floyer v. Levington, 1 P. Wms. 268. Mellor 
v. Lees, 2 Atk. 494. Taſburgh v. Echlin, 4 Bro. P. C. 
142.; and Powell on Mortgages, 31.; a mortgage will 
not however be eaſily preſumed againſt an abſolute 
conveyance, eſpecially if the poſſeſſion has gone along 
with the conveyance ; Cottrell v. Purchaſe, Forreſt. 61 ; 
but parol evidence is admiſſible, to ſhew or explain the 
real intention and purpole of the parties ; though ihe 
conveyance be abſolute ; fee Sir G. Maxwell v. Lady 
Montacute, Pre. Ch. 526. Walker v. Walker, . 98. 


Joynes v. Statham, 3 Atk. 388. 
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SECTION: VL. 


AND in equity there is no time limited 


for the redemption of a mortgage; 
and the common dottrine in the court of 


Chancery is, that mortgages were not 


within the ſtatute of limitations, however 
that ſtatute may be mentioned ſometimes 
as a proper direction to go by (i); for the 
courts of equity are tender of ſettling any 
ſet time, becauſe there can be no queſtion 
in whom the property of the pawn 1s, 
when I poſſeſs it as another's, and pro- 
ſcription was introduced only to put an 


end to ſuits, and ſettle property which 


would otherwiſe be uncertain. Beſides, a 
man can never be injured, if he receives 


principal, intereſt, and coſts; but the 
| Proprietor of the land is injured, if he 


(i) No rule appears to have prevailed in the civil 
law, reſtrictive of the time of redemption; as to the 
reaſons upon which is founded the limitation of ſuch 
right in. our law, ſee Mr. Powell's Treatiſe on Mort- 
gages, in which that point, and indecd the whole ſub- 


ject relative to mortgages, is conſidered wich great ex- 


actneſs and diſcrumnation ; ſee alſo 1 vol, B. 1. c. 4. 
9 27. note (5), 
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(1) x Eq. Ca, 
Ab. 313. 
no:e (a). 


(2) Pearſon v. 


Pulley, 

1 Ch. Ca. 102. 
Cloberry v. 
Symonds, 

1 Vern. 397. 


(30 Sanders 
v. Hord, 
1 Ch. Rep 97. 
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parts with his poſſeſſion under the true 


value (1). Yet where a man comes in at 
"an old hand, the poſſeſſor ſhall account 


no farther than for the profits made in 
his own time (2), and upon extraordinary 
circumſtances, it may be reaſonable to 


debar him altogether of the power of 


redemption ; and ſo this court ſometimes 
hath allowed length of time to be plead- 
ed (4) in bar, when the mortgaged eſtate 
hath deſcended as a fee, without entry or 
claim from the mortgagor, and where the 


poſſeſſor would be entangled in a long 


account (g). 
Clapham v. Bowyer, 1 Ch. Rep. 110. Jenner v. Tracy. Belch v. Har- 


vey, 3 P. Wms. 288. note (b). Frazer v. Moor, Bunb. 54. 


(% Though it ſeems agreed, that length of time may 
be pleaded in bar of redemption, yet the authority of 
the caſes in which the defendant has been allowed to 
take advantage of ſuch circumſtance by demurrer, is 
very much ſhaken ; Aggas v. Pickerall, 3 Atk. 225. 


Edſell v. Buchanan, 2 Vez. Jun. 83. 


X * 
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SECTION VII. 


ND it ſeems, now the court will not 


(for the ſtatute of 21 Fac. cap. 16. did 
adjudge it reaſonable to limit the time of 
entry to that number of years,) unleſs 
there are ſuch particular circumſtances as 
may vary the ordinary caſe, as infants, 
feme coverts (/), &c. (which are provided 
for by the ſtatute itſelf.) And although 
| theſe matters in equity are to be governed 
by the courle of the court, yet it is beſt 
to ſquare the rules of equity, as near 
the rules of reaſon and law as may 
be (1). So if there were infants: Yet 
the time having begun upon the ancel- 
tor, it ſhall run even upon infants (n), 


(!) With reſpect to perſons labouring under any le- 
gal difability, 1t may be material to remark, that not 
only they, but their heirs, are not within the above rule 
as to redemption; Carnel v. Sykes, 1 Ch. Rep. 103. 
That the heir of the wife is bound to redeem, notwith- 
ſtanding the tenancy by the curteſy of the huſband, ſee 
Anon. 2 Atk. 333. Corbell v. Barker, Anſtr. Rep. 138. 


(m) So alſo in the caſe of coverture or tenancy by 
the curteſy ; ſee Anon. 2 Atk. 333. 
2 as 


2 


relieve mortgages after twenty years, 


265 


(1) White . 
wer, 
a Ventr. 34% 


266 
( 


2) Knowles v. 
Spence, 1 Eq. 
Ca. Ab. 315. 
St. John v. Tur- 
ner, 2 Vern. 
418. 

Floyd v. Man- 
ſell, Gilb. Rep. 
185. 

(3) Proctor v. 
Cowper, 2 Vern. 
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as it is at law, in the caſe of a fine (2). 
But where a bill has been brought, and 
an account decreed within twenty years (7), 
a redemption may be decreed (3) upon 
the foot of that account. So if the mort- 
gagor agreed the mortgagee ſhould enter, 


and hold till ay was latizhed (o); this is in 
nature 


() In the cafe of St. John v. Turner, 2 Vern. 418., 
which may appear irreconcilable with this rule, it 
is obſervable that the decree was not within twenty 
years, 


() So if an account appear to have been made out 
between the mortgagor and mortgagee within twenty 
years; Anon. 2 Atk. 333. Edſell v. Buchanan, 2Vez. 
Jun. 83. Lake v. Thomas, 3Vez. 20. ; or even if the 
mortgagor appear to have treated the eſtate as in mort- 
gage; for the rule, proceeding on the notion of a dere- 
lic Bon of the pledge, and the difficulty of making up 
accounts after great length of time, cannot apply 
to caſes where the party in poſſeſſion of the pledge 
continues to treat it as ſubject to redemption ; Ord 
v. Smith, Sel. Ca. Ch. 9. Palmer v. Jackſon, 5 Bro. 
P. C. 194. Conway v, Shrimpton, 2 Eq. Ca. Ab. 
tio, 1 Bro. P. C. 309. Perry v. Marſton, 
2 Bro. Ch. Rep. 397. ; or receive or demand intereſt; 


Traſh v. White, 3 Bro. Ch. Rep. 289. ; or conſents 
that the mortgage ſhould be redeemed ; Proctor v. 


Oates, 2 Atk. 140. Still leſs does the rule apply, 
where the mortgagor continues in polleſſion even ot 
a part of the mortgaged premiſes ; Rakeſtraw v. 
Brewer, Sel. Ca. Ch. 55. It may be proper in this 

placc 
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ture of a Welch mortgage, and in ſuch 


cale, the length of time is no objec- 


tion (4). 


place to advert to the St. 4&5 W. & M. c. 16., 
which takes from a mortgagor the riglit of redemption, 
if he afterwards mortgage the ſame premiſes without 
communicating by notice in writing the prior incum- 
brance to the ſubſequent mortgagee ; ſee Stafford v. 
Selby, 2 Vern. 589. ; in which caſe ſeveral points are 
determined upon the conſtruction of this ſtatute, 


©. 


SECTION Vi 


A ND this court cannot ſhorten the 
time of redemption which the parties 
have agreed upon (p), but when that is 
pail, 


(p) The right of redemption 1s not confined to the 
mortgagor, his heirs, executors, aſſignees, or ſubſe- 
quent incumbrances ; but extends to all perſons claim- 
ing any intereſt whatever in the premiſes, as againſt 
the mortgagor ; therefore a. perſon claiming under a 
deed, void (as being voluntary) againſt a ſubſequent 
mortgagee, may redeem, for the deed though void as 
to the mortgagee, is binding on the mortgagor ; Rand 
v. Carthwright, 1 Ch. Ca. 59. 1 Vern. 193. 4 
fortiart 


(4) Orde v. 
Hemming, 


1Vern. 418. 
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(-) Boakamy. paſt, (), the practice is to forecloſe (1), 
2Veatr, 364, Yet at the common law, in the caſe of in- 
fants, the parol was to demur, and the in- 
fant is not bound to anſwer till full age, 
and the regiſter, parliament, and common 
law give no execution againſt the infant 


heir, though the debt were clear and in- 


fortiori may any perſon who has acquired for valu- 
able conſideration, an intereſt in the land, as a 
tenant under the mortgagor ; Keech v. Hall, Doug. 
Rep. 21, 22..; or a judgment-creditor ; having pre- 
viouſly ſued out a writ of execution ; King v. Mar- 
riſſal, cited in Shirley v. Watts, 3 Atk. 200.; or 
a tenant by elegit, ſtatute merchant or ſtaple, or 
tenant by the curteſy or in dower ; Jones v. Meredith, 
Bunb. 346. ; or a jointreſs ; Howard v. Harris, 1 Vern. 
33.; the crown may alſo redeem eſtates mortgaged 
and afterwards forteited by the treaſon, &c. of the 
mortgagor ; Attorney General v. Crofts, 1 Bro, P. C. 
222. 


ous Ls 4 3&7 « 8 8 * g 3 * 
Z 8 3 — — EOS "Hz 2 * r F * 
= 2 2 2 — 2 — £ ——— - : AER a R — — * ? . - F y 88 9 = 8 — 
Cen — e — e ee She > $3 ag nes TT wn wa a P 5 — * — R x9 . 1 2 
2 22m oi ... ̃ ̃ — 9 . — gee —— 5 „ eee e — en; W r 
— — — —— — — r —————— —— 2 <7 — 2 * 22 4 — r r 0 3 * © - 
” 


——— 
— — 


Wm 


— 
. 
— — obs ng ones 


— 0 TA” * - ” . 2 IO oo» HOI ES, IE AE AETTET ere * * 0 = — 

ks Fs "i ee 8 * * ERS I rw 4 2 e b ys 8 ole NES 2 857 A . * IIS — - 2 
e ee ee ee r CATION in 2 Ht VEILED £ ——_ 2 
— — ——— 5 hp. * Sd 2 — — — 22 * — — — FE = ——— 2 

— — ” * 0 A — 


r RET 
. — —— 
— 8 

2 — Abone — 


* 
— Lo REG 


() The mortgagee may not only inſtitute his ſuit 
in equity to forecloſe, but may at the ſame time, if 
l out of poſſeſſion, (except under particular circum- 
ſtances,) bring an ejeAment at law to obtain the poſ- 
| ſeſſion, Booth v. Booth, 2 Atk. 343.; or if the per- 
1 ſonal eſtate be deficient, and the heir and perſonal re- 


STEAD Ione 


— 


1 preſentative of the mortgagor be the ſame perſon, he 
| may pray a ſale of the mortgaged premiſes in the 
1} | firſt inſtance, Daniel v. Skipwith, 2 Bro. Ch. Rep. 
= 155. 


diſputable, 
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diſputable, as by a judgment or ſtatute ; 
but the contrary is done in chancery (2). 
However, in equity, the intereſt of infants 
1s ſo far regarded and taken care of, that 
no decree ſhall be made againſt an in- 
fant (7) without having a day given him 
to ſhew cauſe after he comes of age (3). 
And there being an infant in the caſe, we 
cannot forecloſe him without a day to 
ſhew caule (5) after he comes of age. But 
the proper way in ſuch a caſe, 1s to de- 
cree the lands to be ſold to pay the debts, 
and that will bind the infant (4). So if 
lands are deviſed to be ſold for payment 
of debts, the lands may be decreed to be 
ſold, without giving -the heir, who 1s an 
infant, a day to ſhew cauſe, when he comes 


(r) This protection is peculiar to the diſability of 
infancy ; for a feme covert may be forecloſed, and 
ſhall have no day given to her or her heirs to ſhew 
cauſe after the coverture is determined; Mallack v. 
Galton, 3 P. Wms. 352. ; unleſs there be ſome fraud 
or colluſion : as to caſes in which equity will open the 
forecloſure, ſee Powell on Mortgages, 448. 


(s) The only cauſe, however, which he 1s then 
allowed to ſhew, is error in the decree; for he is 
permitted neither to redeem, nor to ravel into the ac- 
counts; Mallack v. Galton, 3 P. Wms. 352. Lyne 
d. Willis, Rolls, 13 May 1730. 


of 
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(2) Anon 2 Ch. 
Ca. 164. 


(3) Lord Falk- 
land v. Bertie, 
zVern. 34% 


(4) Booth v. 
Rich, t Vern. 


295. 
Bennett v. Ed. 
wards, 2 Vern. 


392. 
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(5) Cooke v. 
Parſons, 2 Vern. 
429. Pre. Ch. 


285. 


(6) Leving v. 
Caverley, 1 Eq. 
Ca. Ab. 281. 


© 6 


(7) Cecil v. 
S liſbury, 
2 Verd. 224. 
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of age; for nothing deſcends to him. 
But if he is decreed to join in the ſale, he 
mull have a day after he comes of age (3). 
But although if an infant anſwer by guar- 
dian, upon which a decree 1s made, with- 
out any day given him to ſhew caule, 
it ſhall not be read or admitted as evidence 
againſt him, when he comes of age (6) ; 
yet an infant ſhall be bound by an offer 
made by him in his anſwer, if the other 
ſide are thereby delayed, and he do not 
immediately aſter his coming of age 


apply to the court, in order to retract 


his offer and amend his anſwer (7). And 
ſome ſay, there is ſcarce any caſe where 
an infant hath time to ſhew cauſe againſt 
a decree, but where it is neceſſary for him 
to join in a conveyance, as in cale of fore- 


(8) Whitchurch cloſure Or the like (8). 


v. Whitchurcn, 
9 Mod. 128. 


Ch. I. Ho. OF MORTGAGES AND PLEDGES. 


SECTION IX. 


Y the civil law, the mortgage is pro- 
perly a ſecurity only for the debt it- 
ſelf, for which it was given, and the con- 
ſequences of it, as the principal ſum and 
intereſt, and the coſts and damages laid 
out in preſerving it (7). But he that will 
have equity to help, where the law can- 
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not, ſhall do equity to the party againſt 


whom he ſeeks to be relieved (1). And 
upon this rule a mortgage, given as a 
counter-{ecurity to a joint obligor, ſhall 
ſtand as a ſecurity for a ſecond joint bond, 
entered into by the ſame perſon aſter- 
wards, without any agreement for that 
purpole ; and the heir ſhall not redeem 
without ſaving harmleſs againſt both (2). 
So if the mortgagor borrows money of 
the mortgagee, and gives bond for it, the 
heir of the mortgagor ſhall not redeem (#) 

| without 


() See Dig. lib. 13. tit. 7. ſ. 8. De Pigneratilia 


Actions. 


(% But though the heir cannot himſelf redeem, 
without diſcharging both the mortgage and bond, yet 
if the heir aſſign the equity of redemption, his aſſignee 


may 


(1) Francis“ 
Maxims, 


Max. 1 


(2) St. John Y, 
Holtord, 1 Ch. 
Ca. 97. 
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(3) Shuttle. 
worth v. Lays 
wick, 1Vern. 
245+ 
Windham v. 
Jennings, 

2 Ch. Rep. 128. 
Coleman v. 
Wynch, 

1 P. Wms. 775. 
Powis v. Cor- 
bett, g Atk. 556. 
Troughton v. 
Troughton, 
Ve. 87. 
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without alſo paying the debt by bond, if 
that the mortgagor bound himſelf and 
his heirs in the bond ( 3); for it is a known 
rule in equity, that where there is an eſtate 
ſubſiſting at law, equity will not deſtroy 


it, unleſs the party redeeming will ſatisfy 
all equitable demands out of the eſtate (x). 


And the law is the ſame of an executor, 
in caſe of a mortgage of a leaſe for years, 
though no ſpecial agreement, that the 


may redeem, upon payment of the mortgage only ; 


Coleman v. Winch, 1 P. Wm. 775. Bayly v. Robſon, 


Pre. Ch. 89.; as may alſo ſubſequent incumbrancers, 
Morrett v. Paſke, 2 Atk. 54. Nor ſhall the mortgagee 


be permitted to tack his bond even againſt ſpecialty 


creditors. Lowthian v. Hazel, 3 Bro. Ch. Rep. 162. 
For, as obſerved by Lord Thurlow in the above caſe, 
*« the only reaſon why the mortgagee can tack his bond 
to his mortgage, is to prevent a circuity of ſuits, it is 
ſolely matter of arrangement ; for, in natural juſtice, 
the right has no foundation,” See alſo Heams v. Bance, 


3 Atk. 630. 


(x) And, therefore, if there be two mortgages, and 
one be defective, the court will not ſuffer one to 
be redeemed without the other. Purefoy v. Purefoy, 
1 Vern. 29. Shuttleworth v. Laywick, 1 Vern. 245. 
Mergrave v. Le Hooke, 2 Vern. 207 Pope v. On- 
flow, 2 Vern. 286. Ex parte Carter, Amb. Reports, 
733. Roe v. Soley, 2 Bla. Rep. 726. But ſee ex parte 
King, I Atk. 300. 


bond 
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bond debt ſhould ſtand ſecured by the 
mortgage (4). So of the mortgagor him- 
ſelf, he muſt pay all that was due on note, 
or ſimple contracts, or bonds (5). But 
this laſt point has been denied by ſome, 
and a diverſity taken between the mort- 
gagor himſelf and his heir (6); for the 
land in the hands of the heir is chargeable 
with the bond debt even at law. And 
ſince the ſtatute againſt fraudulent de- 
viſes (7), the deviſee of the equity of re- 
demption is in the ſame caſe with the 


heir (y); becauſe the ſlatute makes ſuch 


deviſe void, as againſt creditors (8) ; but, 
before that ſtatute, ſuch deviſee would not 


be liable to the bond debt (9). 


0) Unleſs the deviſe be in truſt for the payment of 
debts. | Heams v. Bance, 3 Atk. 630. 


(4) Anon. 
2Vern. 177. 


(5) Baxter v. 
Manning, 
1 Vern. 244 


(6) 1 Eq. Ca. 
Ab 325. 
note (a). 


(5) 3W. & M. 


c. 14. 


(8) Challis v. 
Caſborn, 1 Eq. 
Ca. Ab. 32. 


c. g. 
(9) Baily v. Ro- 
binſon, 1 Eq. 
Ca. Ab. 325. 
note (b). 
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SECTION KX. 


8 for pawns, they differ in this reſpect 
trom mortgages, as appears by the 


following caſe: A. pawned ſome jewels 
to K., who ſigned a writing, that they 


were to be redecied in twelve months, 
otherwiſe they were to be as bought and 


 Jold. K., within a ſhort time after, deli- 


vers over the jewels, together with ſome 
plate of his own, to M., as a pledge for 
200). ; and K. afierwards borrowed go!, 
and 5o/. of M., on promiſſory notes, to 
be repaid on demand. Although M. was 
a bookſeller, and did not deal in plate or 
Jewels, and ſo had not gained any pro- 
perty, as having bought in a market 
ouvert, yet it 1s natural to think, although 
he took notes for the go/. and 50., that 
the pawn was not to be parted with until 
that money, as well as what was before 


lent, was paid. And it is to be looked 


upon as an account current between K. 
and M., and therefore he might retain 
what he had in his hands, until the ba- 
lance was paid; but the goods of K., 

| which 
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which were pawned firſt, are to be firſt 
applied, as far as the value thereof would 


extend ( z} £2}. | | ( | . | 


Vern. 698. Pre. Ch. 420. Gilb. Rep. 104. Ex parte Deeze, 1 Atk. 229, Ex parte Ox» 
eaden, 1 Atk. 236. See Jones v. Smith, 2 Vez. Jun. 278, 


(x) As to ſome other points of difference, ſee Putt. 
b. 5, ©: FO. | 


SECTION XI. 


UT in this both pawns and mortgages 
agree, that the act, for which the 
defendant 1s to pray equity againſt the . 
plaintiff, muſt be done to the plaintiff 
himſelf, or to his repreſentative; for if the 
mortgagor mortgage the equity of re- 
demption (a), and the ſecond mortgagee 
brings a bill to redeem, he ſhall not be 


(a) Otherwiſe, if the mortgagor borrow more mo- 

ney of the mortgagee, and agree, that ſuch further 
| ſums ſhall be ſecured on the mortgaged premiſes. 
Matthews v. Cartwright, 2 Atk. 347. As to buying 
in old ſecurities to protect the title of a mortgagee, ſee 
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(i) Brereton v. 
Jones, 1 Eq. 


Ca. Ab. 325. 
C. 10. 


(2) Brereton v. 


Tones, 1 Eq. 
Ca. Ab, 325. 
C. 11. 


(43) Bromley v. 


Hammond, 


2 Ch, Ca. 23. 


ſecurity he has taken (45). As, where 4, 
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obliged to pay the bond debt, ſince the 


money was not lent to him (1). So the 
aſſignee of the equity of redemption ſhall 
not be affected by a judgment, after con- 
feſſed by the mortgagor, though the judg- 


ment-creditor purchale in the mortgage, 


but ſhall redeem, upon payment of the 


firſt mortgage money only (2). So if te- 
nant for life, remainder to his ſon in tail, 
mortgage the lands, and the ſon after 
borrow money of the mortgagee, and 


give the lands as a ſecurity, yet he may 


redeem without paying his father's mort- 
gage; for the ſon is a ſtranger to the fa- 
ther, and all one as ſtranger (3). 


SECTION XII. 


UT, further, the mortgagee 1s to be 
conſidered as a creditor beyond the 


B 


lent 


(3) If mortgagee, after decree of forecloſure, though 


ſigned and 1nrolled, proceed at law againſt the mort- 


gago! 
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lent a ſum of money on the mortgage of 


| ſome houſes, and had a bond for payment 
of the money, as uſual in ſuch cales ; af- 


terwards, he lent a ſum of 2000. on the 
equity of redemption, and had a bond for 
that likewiſe ; and then the mortgagor be- 
comes a bankrupt; and, by ſome accident, 
the value of the houſes ſunk ſo much, that 
they were not ſufficient to raiſe the mort- 
gage money firſt lent, on a bill brought 
to have them fold; and that, as to ſo 
much as they fell ſhort to anſwer the firſt 
mortgage money, the mortgagee might 
come in upon his bond as a creditor, it 
muſt be ſo decreed ; and as to the 2000/. 
lent upon the equity, which was worth 


nothing, it mult ſtand ſingly upon the 


bond (1). So where a man borrows on 
the mortgage of a {hip, and covenants to 
repay the inſurance money, but there was 


gagor upon any collateral fecurity, ſuch proceedings 
will open the forecloſure. Daſhwood v. Blythway, 
1 Eq. Ca. Ab. 317, c. 3. But, quære, Whether, if 
the mortgagee after forecloſure has ſold the pledge, and 
his debt not ſatisfied, equity will reſtrain him from 
proceeding on the bond ? See Tooke v. Hartley, 2Bro. 
Ch. Rep. 125. The ſafer courſe is for the mortgagee 
to pray a ſale—but note, he cannot pray a ſale without 


previouſly praying a forecloſure, 


no 


(1) Wiſeman 
v. Carbonnell, 
1 Eq. Ca. Ab. 
312. c. g. 
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(2) Cited ia 
King v. King, 


3 P. Wms. 360. 


(3) 2 Salk. 323. 
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no covenant for repayment of the princi- 
pal money itſelf (c), the mortgagee treated 
with a perſon concerning the inſurance, 
but could not agree for the rate, and 


thereupon the ſhip went out, and was loſt 


in the voyage; ſince, if he had taken no 
ſecurity at all for his money, he had then 


without queſtion been a creditor by ſimple 
contract, ſurely the taking ſecurity ought 


not to put him in a worſe condition, 
eſpecially now the ſecurity being loſt (2). 
And 'in caſe of pawns, even at the com- 
mon law, if the pawn is loſt without the 
default of the pawnee, he may have an 
action for his money againſt the pawn- 


or (3). 


3 Every loan creates a debt from the borrower, 
whether there be a bond or covenant for payment or 
not, Howel v. Price, 1 P. Wms. 291. Balſh v. 
Hyham, 2 P. Wms. 453. So if the perſonal debt 
be alſo ſecured by mortgage, ſee Howel v. Price, 


1 P. Wms. 29 f., and the caſes cited in Mr, Cox's 


note (1), 5th ed. Meynell v. Howard, Pre. Ch. 61. 


! 


Ch. I. S 13. OF MORTGAGES AND PLEDGES. | 


SECTION XIII. 


YET notwithſtanding that, by the com- 
mon law, the mortgagee of lands has 
an abſolute intereſt, and by the covenant 


for quiet enjoyment, Sc. till default of 


payment, the mortgagor 1s but tenant 
at will to the mortgagee (d); in natural 
Juſtice and equity, the principal right of 
the mortgagee is to the mortgage mo- 
ney (e), and his right to the land is only 


as 


(4) But the mortgagee cannot intitle himſelf to rents 

and profits received by the mortgagor whilſt he was 
permitted to retain poſſeſſion, Coleman v. D. of St. 
Albans, 3 Vez. 25: 


(e) The reaſoning of Lord Reeper Finch upon this 
point, in the above caſe of Thornborough v. Baker, 
is ſo clear and ſatis factory, that I cannot refrain from 
tranſcribing it, By the common law, if the condi- 
tions or defeazance of a mortgage of inheritance be 
ſo penned, that no mention is made either of heirs or 
executors to whom the money ſhould be paid, in that 
caſe the money ought to be paid to the executor, in 
regard that the money came firſt out of the perſonal 
eſtate, and therefore uſually returns thither again; but 


if the defeazance appoints the money to be paid either 
to 
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1) Thornbo- 
roueh v. Baker, 
1 Ch. Ca. 283. 
Co. Litt. 209. 
b. 210. 
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as a collateral ſecurity for the payment 


of it (1). And, therefore, all mortga- 
ges 


to heirs or executors disjunctively, there, by the law, 
if the mortgagor paid the money preciſely at the 


day, he may elect to pay it either to the heirs or exe- 


cutors, as he pleaſeth. But where the preciſe day is 
paſt, and the mortgage forfeited, all election is gone 


in law; for in law there is no redemption, Then 
when the caſe is reduced to an equity of redemption, 


that redemption 1s not to be upon payment to the heir 
or executors of the mortgagee, at the election of the 
mortgagor ; for it were againſt equity to revive that 
election; for then the mortgagor might defer the 
payment as long as he pleaſeth, and, at laſt, com- 
pound for payment of the money to that hand which 


will uſe him beſt; much leſs can the court ele& or 


direct the payment as they pleaſe, for a power ſo 
arbitrary might be attended with many inconvenien— 
ces throughout. Therefore, to have a certain rule in 
thoſe caſes, a better cannot be choſen, than to come 
as near unto the rule and reaſon of the common law 


as may be. Now the law always gives the money to 


the executor, where no perſon is named; and where 
the election to pay to either heir or executor is gone 
and forfeited in law, it is all one in equity as if nei- 
ther heir or executor were named; and then equity 
ought to follow the law, and give it to the executor; 
for, in natural juſtice and equity, the principal right 
of the mortgagee is to the money, and his right to the 
land is only as a ſecurity for the money. Wherefore, 
when the ſecurity deſcends to the heir of the mortga- 
gee, attended with an equity of redemption, as ſoon 

as 
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ges (e) are to be looked upon as part of 
the perſonal eſtate, unleſs the mortgagee, 
; | in 


as the mortgagor pays the money, the lands belong to 


him, and only the money to the mortgagee, which 
is merely perſonal, and ſo accrues to the executors or 
adminiſtrators of the mortgagee. And, for this rea- 
ſon, a mortgage of an inheritance to a citizen of Lon- 
don hath been held to be part of his perſonal eſtate, 
and divided according to cuſtom, And though it may 
ſeem hard that the heir ſhould part with the land, 
and be decreed to make a recompence, without having 
the money which comes 1n lieu of the land, yet it 
will not ſeem ſo to them who conſider, that the land 
was never more than a ſecurity, and that, after pay- 
ment of the money, the land is in truſt for the mort- 
gagor, which the heir of the mortgagee is bound to 
execute; and his Lordſhip declared, that the right to 
a ſum of money, which is a perſonal duty, ought al- 
ways to be certain, and not to be variable upon cir- 
cumſtances. Wherefore, his Lordſhip did not think 
it material that the adminiſtrator in this caſe had aſſets 
without this money; for affets, or not aſſets, is not the 
meaſure of juſtice to executor or adminiſtrator, but 
ſerves only as a pretence to favour the heir, who ei- 
ther ought to have the money, it there be no aſſets, or 
not to have it, though there be aſſets. And, for the 
ſame reaſon, his Lordſhip did not think it material, 
that there wanted the circumſtance of a perſonal cove- 
nant from the mertgagor to pay the money ; for that, 
though the caſe of the adminiſtrator of the mortgagee 


had been ftronger with it, yet it is ſtrong enough 


without, it. His Lordſhip declared, that he had con- 
| ſidered 
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in his life-time, or by his laſt will, do 
otherwiſe declare or diſpoſe of the 
lame (/). And in regard the money 
came firſt out of the perſonal eſtate, the 
law always gives the money to the ex- 
ecutor, where no perſon is named (g). 

| 5 And 


fidered the various precedents in this caſe which had 
been urged, whereof one did not come to the very 
point, there being a great difference between a mort- 
gage and an -ablolute conveyance, with a collateral 
agreement to reconvey upon repayment of the pur- 
chaſe money ; the other late precedents which made 
for the heir being contrary to the more ancient pre- 
cedents of this court; and to ſome modern precedents 
alſo, which ſeemed to his Lordſhip of more weight, 
his Lordſhip being of opinion, that all mortgages 
ought to be looked upon as part of the perſonal 
eſtate, unleſs the mortgagee, in his hfe-time, or by 
his laſt will, do otherwiſe declare and diſpoſe of the 


Tame.” 


(e) Nor will the mortgage being in fee vary the 
rule. Winn v. Littleton, 2 Ch. Ca. 52. 2Vent. 351. 
v. Hicks, 1 Vern. 412. Turner's Caſe, 2Vent. 


348. 


J) That he may otherwiſe declare by his will, ſee 
Noyes v. Mordaunt, Gilb. Rep. 2. 2 Vern. 581. 


( E) If the heir be named, that payment to him be- 
| | fore 
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And where the election to pay, either to 
the heir or executor, is gone and forfeit- 


ed in law, it is all one in equity, as if 


neither heir or executor were named; 
and, therefore, to have a certain rule in 
thele caſes, equity ought to follow the 
law, and give it to the executor; and 
the right to a ſum of money, 1 15 a 
perſonal duty, ought always to be cer— 
tain, and not variable upon circumſtan- 
ces; ſo that whether there are aſſets or 
not (+), or there wanted the circumſtan- 


ces of a perſonal covenant to pay the 
money, is not material. So although the 


mortgage be forecloſed, or if it be of fo 
ancient a date, as, in the ordinary courſe 
of the court, not redeemable; yet, in 
cale the mortgagee be not actually in 
poſſeſſion (i), it ſhall be looked upon in 

his 


fore forfeiture would be good. See Noy v. Ellis, 
2 Ch. Ca. 220. 


() See Ellis v. Greaves, 2 Ch. Ca. 50. 


(:) It appears from Fiſk v. Fiſk, Pre. Ch. 11., that 
if a mortgage in fee deſcend on the heir, and he buy 
in the equity of redemption, and there be no defect of 
aſſets, that he ſhall not be deprived of his adv antage. 


Q. If 
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(2) a his hands to be perſonal eſtate (2). But 
Awdly, 


2 Vern. 193. if the land be worth more than the mo- 
| ney, the heir may well ſay, I will pay 
you the money, and take the benefit of 

(3) Clerkfon v. 


Boe, the forecloſure to myſelf (3). | 

2 Vera. 67. | ; | 
Q. If he could have compelled the executor to take 
the money before he had forecloſed. 
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cunak 


Of Marſhalling the Aſſets. 


SECTION IL. 


AE althou gh the money ſhall not be 
paid to the heir or aſſignee of the 
land, . naming him in the condi- 
tion (1), yet the money may be paid by 
them in preiervation of their inheritance, 
et qui ſentit onus ſentire debet et commodum. 
And it is equity that ſhould make ſatis- 
faction, which received the benefit (2). As 
where the heir is indebted by mortgage 
made by his father, or by bond (g), or by 
other means, as heir to his anceſtor, the 
perſonal eſtate in the hands of the execu- 
tor ſhall be FOI to pay that debt { a) 
in 


(a) Unleſs the teſtator, by expreſs words, exempt, 
or otherwiſe clearly manifeſt his intention to exempt 
the perſonal eſtate. Hall v. Brooker, Gilb. Rep. 72. 
Walker v. Jackſon, 2 Atk. 624. Bamfield v. Wynd- 
ham, Pre. Ch. 101. Wainwright v. Bendlowes, 2 
Vern. 718. Stapleton v. Colvill, Forreſt. 202. Le- 

man 
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(1) 1 Inſt. 209 


(2) Francis's 
Ma A I ms, 


Max . 4. 


(3) Armitage 
v. Met alfe, 


1 Ch. Ca. 74. 
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(4) Cope v. Cope 


28a k. 449, 450. 
Howell v. Price, 


1 P. Wms. 291. 
Gower v. Mead, 
Pre. Ch. 2. and 
caſes cited 
note (a). 
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in eaſe of the heir (4); and eſpecially in 
caſe there be ſufficient to pay the debt by 
the mortgage, Sc. and the legacy out of 
the perſonal eſtate; for when both can 
be ſatisfied, both ſhall be ſatisfjed. The 
reaſon is, becauſe the perſonal eſtate 
is the fund for the payment of all 


man v. Newnham, 1 Vez. 51. Duke of Ancaſter v. 
Meyer, 1 Bro. C. R. 454. Burton v. Knowlton, 3 
Vez. 107. Brummell v. Prothero, 3 Vez. 111. But 

the teſtator deviſing all his real eſtate, ſubject to pay- 
ment of debts, will not alone be ſufficient to exempt the 
perſonal eſtate; Fereycs v. Robertſon, Bunb. 3or. 
Bridgman v. Dove. 3 Atk. 202. Haſlewood v. Pope, 
3 P. Wms. 322. French v. Chicheſter, 2 Eq. Ca. 
Ab. 493. c. 5. 1 Bro. P. C. 192. Lord Inchiquin 
v. Lord OfBrian, 1 Wilf. 82. Ambl. 33. Samwell 
v. Wake, 1 Bro. Ch. Rep. 144. Morrow v. Buſb, 
27th July, 1785. Duke of Ancaſter v. Meyer, 1 Bro, 
454. Read v. Lichfield, 3 Vez. 477. Webb v. Jones, 
2 Bro. Ch. Rep. 60.; but it has been held, that if the 
real eſtate be direQed to be ſold for the payment of 


| debts, and the perſonal bequeathed to a legatee, that the 


perſonal eſtate {hall not be applied in eaſe of the real, 
Wainwright v. Bendlowes, 2 Vern. 718. Gilb. Rep. 
125. Pre. Ch. 451. Bamfield v. Wyndham, Pre. Ch. 
IoL. ; but this rule does not apply where the perſonal 
elder is not expreſsly bequeathed, ſee Gray v. Minne- 
thorpe, 3 Vez. 103. That parol evidence is admiſſible, 
to ſhew that executrix legatee ſhould have his perſonal 
eſtate exempt from his debts, ſee Gainſborough v. 
Gaindborough, 2 . ern. 252. 

debt, 


Ch. II. $1. OF MARSHALLING THE ASSETS. 


debts (5), and the mortgage money is a 
debt, whether there be a covenant for 
payment in the mortgage deed or not (3); 
though ſome have been of a contrary 
n where there is no covenant ex- 


prels 


(5) The perſonal eſtate is certainly the general fund 
for the payment of debts ; and where the real eſtate is 
only collaterally charged, the perſonal eſtate is prima- 
rily liable; but the rule is otherwiſe, where the charge 
is on the real eſtate principally, and the perfonal le- 
curity or covenant is only collateral ; for, in ſuch caſe, 
the landholder enters into ſuch covenant relying upon 
the land enabling him to diſcharge it, and the money 
raiſed does not increaſe his perſonal eſtate, but is to 
exonerate the reſt of the real eſtate. See Counteſs of 
Coventry v. E. of Coventry, 2 P. Wms. 222, Ed- 
wards v. Freeman, 2 P. Wms. 437. Wilſon v. E. of 
Darlington, Rolls, February 1785, in a note, 2 P. Wms. 


. Flayer v. Li- 


28 2 
” 


(;)Cope v. Cope 
2 Salk. 449. 
Meynell v. 
Howard, 

Pre. Ch. 61. 


ow" 


vington, 
1 P. Was. 271. 


= — 
— —w —— E——— rigor — 


664. Leman v. Newnham, 1 Vez. 51. Ward v. Dud- 


ley, 2 Bro. Ch. Rep. 316. Lewis v. Nangle, Amb. 
150. Duke of Ancaſter v. Meyer, 1 Bro. Ch. Rep. 
454. So where the debt, although perſonal in its crea- 
tion, was contracted originally by another, as where an 
eſtate is bought, ſubjett to a mortgage, the perſonal 
| eſtate of the purchaſer ſhall not be applied in exonera- 
tion of the real eſtate ; ſee Tweddell v. Tweddell, 2 
Bro. Ch. Rep. 101., unleſs the purchaſer appear to 
have intended to make the debt his own ; ſee Pockley 
v. Pockley, 1 Vern. 36. Earl of Belvidere v. Roch- 
fort, 6 Bro. P. C. 520, Billinghurſt v. Walker, 2 
Bro. Ch. Rep. 608; but a mere covenant for ſecurin 
the debt will not be ſufficient tor ſuch purpoſe, Evelyn 
v. Evelyn, 
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(6) Evelyn v. 
Evelyn, 
2 P. Wms. 664. 


Bagot v. Oughton 


1 P. Wms. 347. 
Lawſon v. 
Hudſon, 


1 Bro. C. R. 58. 
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preſs or implied. But the perſonal eſtate 
of the father is not liable to the grand- 


father's debts, and therefore it ſhall not 
go in exoneration of the grandfather's 
mortgage of the lands deſcended to the 
grandſon (6), unleſs the father had been 


executor to the grandfather, and had con- 


verted the aſſets to his own uſe. 


v. Evelyn, 2 P. Wms. 664. Forreſter v. Leigh, Ambl. 


171. Earl of Tankerville v. Fawcett, 2 Bro. Ch. Rep. 


57. Tweddell v. Tweddell, 2 Bro. Ch. Rep. 152. 


Billinghurſt v. Walker, 2 Bro. Ch. Rep. 604. 


SECTION II. 


O the wife being a jointreſs, and having 
granted a term for years only out of 
her eſtate for life, by fine, with her hul- 
band for a mortgage, there reſts a rever- 
ſion in her, which naturally attracts the 
equity of redemption, although the equity 
of redemption was limited to the huſband, 


and 
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and his heirs, by the deed of redemption; 


for that ſhe was no party to it. And the 


huſband having. covenanted to pay this 
money, if there be aſlets ſufficient, it ſhall 
| be decreed clear to the wile (1); for the 
huſband having had the money, is in 
equity the debtor (c), and the land is to 
be conſidered but as an additjonal ſccu- 
rity (2). And ſo it is if theſe were no 
expreſs covenant. But all other debts (4) 
{hall be firſt paid (3). 


(1) Brend v. 
Brend, 1Vern. 
213. 


(2) Pocock v. 
Lee, 2 Vern. 
604. 

(3) Tate v. 
Auſtin, 

1 P. Wms. 264» 


Lord Hunting1on's Cale, 2 Vern. 437» 
\ 


(c) The general rule 1s thus qualified by Lord 


Hardwicke, in Lewis v. Nangle, Ambl. 150. The 


general rule is, that where the huſband borrows a ſum 
of money for his own uſe, and the wife joins in a 
mortgage of her jointure for repayment of it, that 
her eſtate ſhall be a creditor on the huſband's for that 
ſum. So it is where there is no ſettlement, and the 
wife mortgages her eſtate of inheritance to raiſe meney 
for the huſband : but there is no inſtance where, at 
the time of ſuch mortgage or ſecurity made, if, at the 
ſame time, a ſettlement is made, either before or after 
marriage, that the huſband was conſidered as anſwer- 
able to the wife's eſtate for the money borrowed ; that 
is an exception out of the general rule, otherwiſe it 
would be very inconvenient to men that were going 
to be married, and, nine times in ten, contrary to the 
intention of the parties.” The general right of the 
wife may alſo be repelled by evidence, to ſhew her 
intention, that her own eſtate ſhould bear the charge. 
Clinton v. Hooper, 3 Bro. Ch. Rep. 201. 
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1) Pockley v. 
Pockley, 
1Vern. 36. 
Howell v. 


Price, Pre, Ch. 


477. 
Bartholemew v. 


May, 1 Atk. 
487. 
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00 It is ſo laid down by Lord Cowper, Ch., in 
Tate v. Auſtin; but were the rule ſtrictly ſo, it ſhould 
ſeem to follow, that it could never have been doubted 


but that where the incumbrance has been paid out of 


the huſband's perſonal eſtate the other creditors of the 
huſband might, pro tanto, come upon the wife's real 
eſtate, which Lord Hardwicke, in Robinſon v. Gee, 
1 Vez. 252., appears to have denicd, 


SECTION III. 


ND as the heir, in many caſes, has the 
aſſiſtance and favour of the court, 

as to make the perſonal eſtate firſt liable 
to debts, and to be applied in eaſe and ex- 
oneration of the real eſtate; ſo even an 
heres faclus has had that relief here (1). 
The reaſon is, becauſe the heres factus 
comes inſtead of the heres natus by the 
will; and it is preſumed to be the inten- 
tion of the teſtator, that he ſhould have all 
the privileges of the heres natus. And 
Tome ſay, that not only he who is heres 
factus ſhall pray the aid of the perſonal 
eſtate, to diſcharge the real but even an 


ordinary deviſee ſhall have that bene- 
fit 
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fit (2). But the law ſeems otherwile (e). 
For if a man mortgages his land, and then 


deviſes it to J. S. or to A., for life, the 


remainder 1n fee to B., there the charge 
doth paſs with ſuch eſtate, for there ap- 


age 


(2) Pockley v. 
Pockley, 
1 Vern. 37. 


pears no intent of the teſtator. So where 


the equity of redemption is purchaſed, 
the purchaſer ſhall have no aid of the 
perſonal eſtate of the mortgagor, for he 
has made it his own debt (3). Nor ſhall 


the heir himſelf after the ſale; for the 


equity that the heir has, is, that the lands 
may deſcend clear to the family (4). 


(e) Lord Commiſſioner Rawlinſon, in Gower v. 
Mead, Pre. Ch. 3., is reported to have ſaid, that there 
was a diverſity betwixt heres factus and a devilee of 
particular lands; for a deviſce of particular lands ſhall 
not have the benefit of the perſonal eſtate, but heres 
faftus of the whole eſtate ſhall. But this diſtinction 
has been long ſince over-ruled ; and the opinion of 
Lord Nottingham, as ſtated in Pockly v. Pockly, is 
now the eſtabliſhed law of the court. Galton v. Han- 
cock, 2 Atk. 436. And the deviſee of a particular 


eſtate ſhall not only have his deviſed eſtate exonerated . 


out of the perſonal eſtate, but, it there be another 
eſtate. expreſsly deviſed for payment ot debts, and the 


perſonal eſtate be excepted or exhauſted, he may aiſo - 


reſort to ſuch deviſed eſtate, and that although the 
particular eſtate deviſed to him be deviicd lubject to the 
incumbrances thereupon. Serle v. St. Eloy, 2 P. Wms. 


385. 5 it the perſonal eltate be exempt or exhauſted, 
U2 and 


(3) 2 Salk. 450, 


(4) Wood y. 
F-nwick, Pre. 
Ch. 206. 


(1) Lord Grey 
v. Lady Grey. 


1 Ch. Ca. 297. 


Anon. 2 Ventr. 
349. 

Davis v. 
Gardiner, 

2 P.Wms. 137, 
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and there be no real eſtate expreſsly deviſed for pay- 
ment of debts, but there be a deſcended eſtate, the de- 
viſee of a particular eſtate ſhall have ſuch eftate ex- 
onerated out of the deſcended eſtate. Galton v. Han- 
cock, 2 Atk. 430. Manningv. Spooner, 3Vez. 114. And 
ſee Donne v. Lewis, 2 Bro. Ch. Rep. 257. which ſtates 
the order of affecting aſſets, and with which the decree 
is reconciled by the ſpecial directions of the will. lt 
may, however, be proper to remark, that the equity, to 
have the perſonal eſtate applied in exoneration of the 
real, ſubſiſts only between the heir or deviſee, and the 
reſiduary legatee, and not againſt creditors or even 
againſt ſpecific or general legatees, Hamilton v. Wor- 
ley, 3 Vez. Jun. 65. 


SECTION IV. 


UT regularly the perſonal eſtate muſt _ 
aid the heir (/), and an implied in- 
tent muſt not, without clear expreſſion, 
alter the equitable general law (1). As if 
a man conveys his lands for payment of 
debts and legacies, and afterwards deviſes 


the perſonal eſtate, it ſhall nevertheleſs go 


in diſcharge of the real; becauſe the re- 


(f) So alfo the deviſee, ſee. 3. note (e). 
mainder 
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mainder of the lands, after the debts and 
legacies paid, deſcends to the heir as heir, 
and he is not thereby diſinherited. And 
although there be an expreſs deviſe to the 
executor, yet that is only after debts and 
legacies paid, and being no more than the 
law gave him, is a void deviſe (2). A 
forttori, if the deviſe to the executrix be in 


the ſame clauſe in which ſhe was named 
executrix; for it not being ſaid, free and 


exempt from payment of debts, ſhe muſt 
therefore take it as executrix (3). Other- 
wile, if a man deviſe lands for payment of 
debts and legacies, and the overplus to the 
heir, or to the heir and a ſtranger, as they 
call it in Chancery, out and out. For 
there is a difference between charging an 
eſtate with payment of debts, and deviſing 
an eſtate to be ſold out and out, to pay 
debts (4); ſince, in this cale, the intent ap- 
pears to be, that he ſhould take the over- 
plus as a money legacy only, and that the 
land ſhould not deſcend to him as heir at 
all. 
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(2) Haſlewood 
v. Pope, 


3 P. Wms. 322. 


(3) French v. 
Chichetter, 
2Vern. 368. 
Cutler v. 
Coxeier, 

2V ern. 30a. 


(4) Wainwright 
» B-ndlow:s, 
2 Vern. 718. 
P.e. Ch 451. 
G:1b. Lex Pe- 
f na, 3 
Felben Caſe, 
1 Lev. 20g. 

See alſ) Daune 
v. Lewis. 


2 Bro Ch. 


Rep. 264. 
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(1) Anon. 


(2) Oneal v. 
Mead, 

1 P. Vms 692. 
Middleton v. 
Middleton, 


a Ch. Rep. 170. 


Long v. Short, 


1 P. Wms. 403. 


Tipping v. 
Tipping, 

1 P. Wms 729. 
Rider v Vopr, 
2 P. Wms. 335. 


2 Ch. Ca. 47 5+ 
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SECTION V. 


ND if there be no aſſets to anſwer the 
intent of the teſtator on his legacies, 

the heir (g) ſhall have no aſſiſtance of the 
perſonal eſtate (1); for this would be to 
overthrow the teſtator's expreſs intent by 
an implied one, that the land was to de- 


ſcend free to the heir, and to take away 


from a man the diſpoſal of his own pro- 
perty, So if the perſonal eſtate were de- 
viſed to a ſtranger, and not to the execu- 
tor; for ſuch deviſe muſt then be taken 
as a legacy. So if the deviſe were of a 
ſpecific legacy (2), or any certain ſum to 
the executor, for the ſame reaſon. So if 


he deviſe all his goods, chattels, and 


houſehold ſtuff in ſuch an houſe to 
another, and then goes on in theſe words: 

All the reft and reſidue of my perſonal eſtate 
I grve and deviſe to my wife, whom 1 make 


(g) Neither ſhall a deviſee of a mortgaged eſtate ; 
but, in ſuch caſe, if the mortgagee reſort to the per- 
ſonal eſtate, a ſpecific or pecuniary legatee ſhall ſtand 
in his room, for ſo much out of the real eſtate, Lut- 
kins v. Leigh, Forreſt. 53. Ambl. 172. But, quare, 
W hether this rule extends to a merely reſiduary le- 


gatee? 
ſole 
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ole executrix. For though the words, reſt 

and refidue of his perſonal eftate, are gene- 
rally underſtood, after debts, legacies, 
and funerals ; yet here they are relative 
to the laſt antecedent, and paſs to his 
wife, as a ſpecihc deviſe of what he had 
not before particularly deviſed (3). Much 
more, if there be an expreſs clauſe to ex- 
empt the perſonal eſtate from payment of 
debts, the will of the teſtator {hall be ob- 
ſerved. And the heir can have no equity, 
in caſe of other creditors, to defeat them 
of their debts ; for this, even an expreſs 
deviſe to him of the perſonal eſtate, could 
not have done 0). 


( And, therefore, equity will always marſhal the 
aſſets in favour of creditors. See Francis' Maxims, 
p. 11. note (a). As to marſhalling aſſets in favour of 
legatees, ſee ſ. 7. | 


(3) Adams v. 
Meyrick, 

1 Eq. Ca. Ab. 
271. Ca. 13. 
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(1) Francis? 
Max 1118, 


Max. 3. 


"Hi H.ce, 1 Vorn. 
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(a) Sagitt ry v. 
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SECTION VI. 


Ox the other fide, it is but reaſonable 


that as the heir 1s to have equny, 
he ſhould don. And therefore, although 


regularly, where the parties are in equal 


degree, the executor or adminiſtrator may 
prefer which of them he thinks fit : yet 
equality is equity (1), and the court, where 
they have any foundation to go upon, uſu- 
ally marſhals the aſſets, ſo as all parties 
may have ſatisf.&tion; for, Nemo ex alle- 
rius detrimento fieri debet locupletior. So if 
there be a debt owing to the king, the 


| king's debt ſhall be ſatisfied out of the real 


eſtate, that the other creditors may be let 
in to have a ſatis faction of their debts out 


of the perſonal aſſets (1) (2). 


(i) From the caſe referred to, and from Porey v. 
Marſh, 2 Vern. 182., and Mills v. Eden, 10 Mod. 
489. Lanoy v. D. of Athol, 2 Atk. 446, it appears, 
that the court would formerly control the creditor's 
right of election to reſort to the real or perſonal fund. 
T he preſent practice of marihalling being, however, in 
general ſufficiently protective of the equity of other cre- 
ditors, renders ſuch controlling interference in moſt 
caſes unneceſſary. There are ſtil! caſes, however, to 


which the principle of the above deciſions might be 
equitably applied - as in the above caſe of Mills v. Eden, 


where 
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where the eleQ'ion of the wife might have induced ir- 
reparable miſchief to the creditors of the huſband. So 
where an American ſubje& might reſort to a fund con- 


ſtituted by the act for the confiſcation of the property of 


his debtor, an American loyaliſt, from which fund his 
debtor and other creditors are excluded. To caſes like 
thele, the above principle appears to me to be applicable; 


and thould it be objected, that it would break in upon the 


legal right of the party to elett, it is to be recollected, 
that no right ought to be allowed to be exerciled in a 
manner prejudicial to the rights of others ; nam fic utere 
tuo ut alienum non lædas. 


SECTION VII. 


BUT equity is remedial only for thoſe 

who come in upon a good conſidera- 
tion; ſo that, in caſe of legacies, there is 
a difference. For if the legacy be in ſa- 
tisfaction of a debt, or as a proviſion for 


younger children, or grandchildren, then 


equity will marſhal the aſſets, as for a 
ſimple contract creditor (). And the 
ſtatute 


6 This diſtinction in favour of children and grand- 
children, is ſtated by Chief Baron Gilbert, Lex Præ- 


| toria, p. 307 But though it may have had ſome 


toundation 
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(i) Mille. 
Dirrs.. 2Vern, 
309 So laid, 
but not deal. 
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Beute for ſettling inteſtates' eſtates has 


made a will for thoſe that die fnteſtate; 


and therefore the younger children of one 
dying inteſtate, ſhall have the ſame ad- 
vantage, as if their ſhares had been reſpec- 
tively deviſed to them (1). But otherwiſe 
it is, if the legatees were volunteers or 


foundation as to children, ſee Herne v. Meyrick, Salk. 


416. 1 P. Wms. 201., I have not been able to find 
any authority upon which it can be extended to grand- 
children. It is not, however, neceſſary to conſider the 
exiſtence or foundation of ſuch diſtinction, it having 


- been long eſtabliſhed, that, as againſt the heir, equity 
will, in favour of legatees, marſhal the real aſſets de- 


ſcended. Culpepper v. Aſton, 2 Ch. Ca. 11. Tips 
ping v. Tipping, 1 P. Wms. 730. Lutkins v. Leigh, 
Forreſt. 54. Hanby v. Roberts, Ambl. 128. And it 
is now determined, that the ſame equity prevails 
againſt a deviſee, if the eſtate be deviſed for or ſubjett 
to the payment of debts. Pope v. Haſlewood, 3 P. Wms. 
323. Webſter v. Alſop, 12th July 1791. Bradford v. 
Foley, 14th Auguſt 1791, ſtated in a note. Foſter v. 
Cook, 3 Bro. Ch. Rep. 347. But ſuch equity does not 
extend to a deviſce, whoſe eſtate is not ſubjected to 
payment of debts. Clifton v. Burt, 1 P. Wms. 678. 
Forreſter v. Leigh, Ambl. 171. ; except where the per- 
ſonal eſtate has been applied in exonerating the deviſed 
eſtate of a mortgage, or other real charge upon it, in 
which caſe the legatee ſhall be allowed to come upon 
the deviſed eſtate pro tanto. Lutkins v. Leigh, For- 
reſter, 53. Not ſo of a bond or other ſpecialty, not 
immediately charging the land, 1 P. Wms. 678. 


collateral 
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collateral relations, for whom the teſlator 


was not obliged, by the law of nature, to 
provide, or were provided for in the lite 
of the teſtator (2). And lince the heir is 
not diſinherited by the will, the value of 
what deſcends to him mult be looked upon 
as much a deſigned proviſion for him, 
as an expreſs deviſe is for the younger 
children; and therefore he muſt abate in 
proportion out of his proviſion, in the 
ſame manner, as each of the younger 
children are to abate out of the reſpective 
proviſions, where there is not ſufficient to 


anſwer them all, ſo that the heir muſt have 


as much as all the legatees taken toge- 
ther (3). But if there be a bountiful pro- 
viſion for the heir, as where there is as 
much left in reſerve for him as is taken 
out for a proviſion for all the younger 
children legatees, in ſuch caſe the legatees 
ſhall have their whole legacies, 


(2) Herne v. 
Me; i k 

1 P. Wos 201. 
1 Salk. 416. 


(3) Gilb. Lex 
Prætoria, 307. 
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1 Of buying in old Securities to prote a Title: 


fl | SECTION 1. 
| 
| 


FN quali j ure melior eſt conditio poſe 
ll  dentis. Where equity is equal, the 
bones Jaw ſhall prevail (1), and he that hath 


ö Max, 14. only a title in equity ſhall not prevail 
i againſt law and equity. As a purchaſer (a) 


0 (a) But neitber a judgment ereditor, nor a creditor 
Wal by ſtatute, is a purchaſer within this rule; and there- 
Wl | fore, if a judgment or ſtatute creditor, being the third 
. incumbrancer, buy in the firſt mortgage, he ſhall not 
—_— unite the firſt mortgage to his judgment or ſtatute, be- 
0 cauſe he did not lend his money on the credit of the 
land; whereas, if a third mortgagee buy in a ſtatute, 
which is the firſt inc umbrance, he ſhall be allowed to 
unite the ſtatute to the third mortgage; becauſe the 
land was in his view and contemplation when he 
lent the money. Brace v. Ducheſs of Marlborough, 
2 P. Wms. 491. Moſely, 50. Morrett v. Paſke, 2 Atk. 
53. Anon. 2Vez. 662. Brereton v. Jones, 1 Eq. Ca. 
Ab. 325. c 10. Hamerton v. Rogers, 1 Vez. Jun. 513. 
10 But ſce Wright v. Pilling, Pre. Ch. 494. 1 
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or mortgagee coming in upon a valuable 
conſideration without notice (4), and pur- 


(5) The equity of a ſubſequent mortgagee buying 
in a prior ſecurity, in order to protect ſuch ſubſequent 
mortgage, is founded not merely on his being a pur- 
chaſer for valuable confideration, but on his being ſuch 
without notice of the meſne incumbrances at the time 
of his purchaſe. If, therefore, ſuch mortgagee can be 
affected with either actual or conſtructive notice before 
payment of the purchaſe money, or execution of the 
conveyance, he ſhall not prevail againſt the meſne in- 
cumbrancer. See B. 2. c. 6. f. 2. note (). As to 
what ſhall amount to conſtructive notice, it were ex- 
tremely difficult to extract from the caſes any general 


rule upon the ſubject; it ſeems, however, to have 


been held, that ery man ſhall be preſumed to have 


| notice of a decree: Wortley v. Birkhead, 2Vez. 57 1. 


Sorrel v. Carpenter, 2 P. Wms. 482. But fee Worl- 
ley v. Earl of Scarborough, 3 Atk. 392. So of the 
inſtrument under which the party with whom he con- 
tracts, as executor or truſtee, derives his power. Mead 


v. Lord Orrery, 3 Atk. 238. Drapers Company v. 


Yardley, 2 Vern. 662. It ſeems alſo agreed, that 
where a purchaſer cannot make out a title, but by a 
deed which leads him to another fact, he ſhall be 
preſumed to have notice of ſuch fact. Moor v. Ben- 
nett, 2 Ch. Ca. 246. Biſco v. Earl of Banbury, 1 Ch. 
Ca. 291. Bovey v. Smith, 1 Vern. 149, Mertins v. 
Jollitte, Ambl. 311. Taylor v. Stibbert, 2 Vez. Jun. 
437. So whatever is ſufficient to put a party on an in- 
quiry is good notice in equity. Smith v. Low, 1 Atk. 
490. Ferrars v. Cherry, 2 Vern. 384. In what caſes 
notice to the agent, Cc. will bind the principal, ſee 


B. 2. c. 6. f. 4. 


chaſing 


308. 
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Churchill v. 
Grove, 1 Ch. 
Ca. 36. 
Higeen v. 
Calam), 1 Ch. 
Ca. 149+ 
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chaſing in a precedent incumbrance (e), 
it ſhall protect his eſtate againſt any per- 
ſon that hath a mortgage ſublequent to 
the firſt, and before the laſt mortgage, 
though he purchaſed in the incumbrance 
after he had notice of the ſecond mort- 
gage (4); for he has both law and equity 
for him (2). It is true, there have been 
frong arguments uſed againſt the unrea- 
lonableneſs of this practice, and there 
might likewiſe be ſtrong reaſons brought 
for the maintaining it; and ſo it was at 
firſt a cale very diſputable (e); but, being 
long ſince ſettled, the court will not now 


ſuffer 


(c) The incumbrance here adverted to muſt be ſuch 
as would be available at law; for, if it be deficient in 
any of the requiſites to give it legal efficacy, it ſhall 
not prejudice the intermediate jncumbrance. See 
Fothergill v. Kenrick, 2 Vern. 234. Oxwick v. Plumer, 
3 Ba. Ab. 044. | 


(a) See 2 Vent. 339. 2 Vez. 574. 


(e) Lord Hardwicke, in his judgment in the caſe of 
W ortley v. Birkhead, obſerves, “as to the equity of 
this court, that a third incumbrancer having taken 
his ſecurity or mortgage without notice of the ſecond 
incumbrance, and then being puiſne taking in the firſt 
incumbrance, ſhall ſqueeze out and have ſatis faction 
before the ſecond, that equity is certainly eſtabliſhed 

| in 
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ſuffer that point to be flirred (3) ; but, it 


may be, they will, where they find a man 
deſigning a fraud, and who thinks to make 
a trade of cozening by the rules of the 
court (4). So though it were purchaſed 
pendente lite between them, for a diſcovery 
and reconveyance, the firſt mortgage being 


ſatisfied (5) : but otherwiſe, if after a de- 


in general, and was ſo in Marſh v. Lee, by a very ſo- 
lemn determination by Lord Hale, who gave it the 
term of the creditors Tabula in Naufragio ; that is the 
leading caſe. Perhaps it might be going a good way 
at firſt, but it has been followed ever ſince, and, 
I believe, was rightly ſettled ; but rightly ſettled only 
on this foundation, by the particular conſtitution of 
the law of this country. It could not happen in any 
other country but this, becaule the juriſdiction of law 
and equity is adminiſtered here in different courts, and 
creates different kinds of rights in eſtates ; and, there- 
fore, as courts of equity break in upon the common law, 
where neceſſity and conſcience require it, ſtill they allow 
ſuperior force and ſtrength to a legal title to eſtates ; 
and, therefore, where there is a legal title, and equity 
of one fide, this court never thought fit, that, by rea- 
ſon of a prior equity againſt a man who had a legal 


title, that man ſhould be hurt, and this by reaſon of 


that force this court necellarily and rightly allows to 
the common law, and to legal titles; but if this had 
happened in any other country, it could never have 
made a queſtion ; for it the law and equity are ad- 
miniſtered by the ſame juriſdiction, the rule ui prior et 


tempore pctior eſt jure muſt hold. 


1 
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(3) Edmunds v. 
Povey, 1Vern- 
187. 

Brae v. Ducheſs 
ot Marlborough, 
2 P. Was. 492» 


(4) Edmunds v. 
Fovey, 1Vern. 
187. 


(5) Hawkins Vs 
Taylor, à Vern- 


29. 
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(6) Snelling v. 
Squid, 2 Ch. 
Ca. 48. 
Earl of Briſtol 
—— — 
2 Vern. 
Wortley 1 
Birk head, 
2 Vez. 57m. 

7) Marſh v. 

5 1 Ch. Ca. 
266. 
Stanton v. Sad- 
ler, 2 Vern. go. 
(8) Hirchcock 
v. Sedgwick, 
BY 158, 


58 John Fagg's 
Caſe, cited 
2Vern. 52, 59- 


4 Higgon v. 
alamy, 1 Ch. 
Ca. 149 


(10) Earl of 


Huntingdon v. 


Greenvill, 
a Vern, 52. 
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cree made (6). So though nothing be due 
upon it (7), or it be obtained by undue 
means, as without any conſideration, or 
by fraud (8; for the practice is not ma- 
terial to ſecure a juſt debt. So if the pur- 
chaſe were of a precedent ſtatute by the 
laſt mortgagee (9), he ſhall not be brought 
to any account upon this in equity by the 
ſecond mortgagee, any otherwiſe than he 
may do at common law upon a /cire fac 
ad computand, viz. not according to the 
true value, but upon the extended va- 


lue (/) for the whole debt and da- 


mages: (10): and this, although the ex- 
tended value was but a third part of the 
true value. Same law of a purchaſer; and 
there is no difference whether it was 
bought in before the purchaſe or after. 
So that by protetting 1s meant, making 
all the advantages of it (g) that the law 


admins of. 


(f) Pucre, Whether the mortgagee ſhall not ac- 
count for what he hath received, if he hath received 
enough to ſatisfy the whole of his demand. See God- 
frey v. Watſon, 3 Atk. 5179, How mortgagee ſhall ac- 
count, ſee Powell on Mortgages, chap. 14. 


g) As to the terms of ———— ſee B. 3. e. I. . 9. 
note (2) (x). - 


Ch. II. $2. OF BUYING OLD SECURITIES. 


SECTION UI. 


80 where the ſecond mortgagee agreed 
with the executor of the conuzee to 
put the ſtatute in execution at his coſt, 
and to pay him the debt due on the ſtatute, 
after ſuch time as the ſtatute ſhould be ex- 
tended, and an aſſignment made thereof; 
for a thing agreed to be done is looked 
upon in equity as really done; and he ſhall 
not only defend himſelf as to the land that 
is in his mortgage, but for ſo much as is 
contained in the ſtatute (1). But if a man 
is ſeiſed of ſixty acres, and mortgages 
twenty to A., and then mortgages the 
whole to C., who purchaſes in the firſt 
mortgage, that ſhall not protect more than 
the twenty acres ; but it ſhall protect theſe 
twenty acres, ſo as B. ſhall never recover 
that, until he pay C. all the money upon 
the firſt and laſt mortgage (2). 


Vol. II. X 
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(1) Windham 
v. Ld. Richard- 
ſon, 2 Ch. Ca. 
2127 21. 
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SECTION III. 


ND it is now an eſtabliſhed dottrine, 
that a purchaſer bond fide, and with- 

out notice of any defect in his title at the 
time of his purchaſe, may lawfully buy 
in any ſtatute, mortgage, or any other in- 
cumbrance ; and, if he can defend himſelf 
by thoſe at law, his adverſary ſhall have 


no help in equity to ſet thoſe incum- 


| brances aſide ; for equity will not diſarm 
a purchaſer. And precedents of this kind 


are very ancient and numerous, where the 
court has refuſed to give any aſſiſtance 
againſt the purchaſer, either to the heir or 
to the widow (+), the fatherleſs, or to the 
creditors, or to one purchaſer againſt ano- 
ther (i), And this rule in Chancery is in 
vindication of the common law, where 


(bh) See Williams v. Lambe, 3 Bro. Ch. Rep. 264., 
in which the widow appears to have been aſliſted in 
equity againſt a purchaſer for valuable conſideration, 
without notice, 


(7) See Burgh v. Francis, Rep. Temp. Finch, 28. 


the 
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the maxims which refer to deſcents, dil- 
continuances, non-claims, and collateral 
warranties are only the wiſe acts and in— 
ventions of the law, to protect and quiet 
the poſſeſſion, and ſtrengthen the right of 
the purchaſers (1). 
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(1) Dudley v. 
Dudley, Pre. 
Ch. 249. 
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Pt. I. Ch. I. $1. OF LEGACIES. 


BOOK THE FOURT H. 
: Of Laſt Wills and Teſtaments. 


PART I. 
_ Of Legacies, 


CHAP. I. 


How to be tried and expounded . 


SECTION I. 


I. is not pretended, that wills are of 
eccleſiaſtical conuzance ſua natura (a), 


but only ſuch as were made for pious 
uſes ; 


(a) In England, the right of making a ids may be 
conſidered to have exiſted from the earlieſt period of 
our law; for we have no trace or memorial when it 
did not exiſt ; and we find inteſtacy referred to in the 
law before the conqueſt, and the diſtribution of the in- 
teſtate's eſtate, after payment of the lord's heriot, di- 
rected according to the eſtabliſhed law, “ Sive quis 
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(1) Marriott v. 
M irrt it, 
G b i. 205» 
Stra. 666. 
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uſes (1); and, in England, it plainly ap- 
pears, that the probate of teſtaments was 
originally in the county court. But the 
Conqueror made a law, that no matters 
of eccleliaſtical conuzance ſhould be tranl- 


| afted in the county court (5). And al- 


though 


incuria, five morte repentinà, fuerit inteſtatus mor- 
tuus, dominus tamen nullam rerum ſuarum partem, 
(præter eam quæ jure debetur hereoti nomine, ) ſibi aſ- 
ſumito. Verum poſſeſſiones uxori, liberis et cognatione 
proximis pro ſuo euique jure diſtribuantur.” Leges 
Canuti, c. 68. 2 Bla. Com. 491.”. This circumſtance 
would, of it{elf, be ſufficient to fhew, that wills were 
not anciently with us conſidered as being, ſud naturd, 
of eccleſiaſtical cognizance ; ſince, at ſuch period, an 
excluſive eccleſiaſtical juriſdiction does not appear even 
to have exiſted ; but this point is rendered incontro- 
vertible by the ſeveral authorities, which ſhew, that 
the probate of wills was anciently in the county courts, 
in which, until the conqueſt, the bithop and the ſhe- 
riff ſat together; Lamb. Saxon Laws, 64. ; without 
any ſort of diſtinftion between the lay and the eccle- 
ſiaſtical juriſdiction. 3 Bla. Com. 61. See alſo 4 Burn's 
Eccleſiaſtical Law, 187. Linwood, 174. Swinburne, 
409., 5th ed. The learned Reader, who wiſhes to trace 
the eccleſiaſtical juriſdiction in teſtamentary matters by 
the rules of the civil and canon laws, will be highly 
oratified in the peruſal of the argument of Lord Chief 


n Gilbert, in the caſe of Marriott v. Marriott, 


Gilb. Rep. 203. Stra. 666. 


2) This ordinance of William is comprized in a char- 
| ter 
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though it is not diſcovered, how the Bi- 
ſnop and Earl divided their cauſes and 
juriſdiction 


ter relating to the biſhoprick of Linceln; and thereby 
he commanded, that no biſhop or archdeacon ſhould 
thenceforward hold plea de legibus epiſcopalibus in the 
hundred court, nor ſubmit to the judgment of ſecular 
perſons, in a cauſe which related to the cure of ſouls. 
But whoever was proceeded againſt for any cauſe or 


offence according to the epiſcopal law, ſhould reſort to 


ſome place which the biſhop ſhould appoint, and there 
anſwer to the charge, and do what was right towards 
God and the biſhop, not according to the law uſed in 
the hundred, but according to the canons and the cpiſ- 
copal law. © And it was further ordered, that .d 
any one, after three notices, refuſe to obey the pro- 
ceſs of that court, and make ſubmiſhon, he ſhould be 
excommunicated; and if need were, the aſſiſtance of 
the king and the ſheriff might be called in. The king, 
moreover, ſtrictly charged, that no ſheriff præpoſitus, 
ſcve miniſter regis, nor any layman whatſoever, ſhould 
intromit in any matter of judicature that belonged to 
the biſhop.” Wilkin's Leges Angl. Sax. p. 292, 293. 
This charter may be confidered as the baſis of our ec- 
clefiaſtical courts ; but it referring generally to pleas 
de legibus epiſcopalibus, and not defining the ſeveral ob- 
jects of epiſcopal law, throws little light on the origin 
of eccleſiaſtical juriſdiction in matters teſtamentary, 
which, as not immediately allied to the ſpiritual func- 
tion, do not appear to have been upon the eſtabliſh- 
ment of a purely eccleſiaſtical court, ſubjected to an 
excluſive eccleſiaſtical juriſdiction. See Henſloe's Cale, 


9 Rep. 38. ; but ſee Manning v. Napp, Salk. 37., 


which Jeidis the law of Henſloe's Cale. But, however 


difficult 
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juriſdiction after the ſaid law, yet that of 
wills, it ſcems, went wholly to the biſhop 
and 


difficult it may be to ſtate the preciſe period when the 
ecclefiaſtical court firſt acquired or took cognizance of 
teſtamentary matters, it ſeems agreed, that it was 
known and recognized in the reign of Henry II., and, 
according to Sir H. Spelman, in the reign of Henry I.; 
Sir H. Spelman, (Origin of Probate of Wills,) obſferv- 
ing, that, in Scotland, the cognizance of wills belong- 
ed to the eccleſiaſtical juriſdiction; and, he adds, 
doubtleſs then alſo in England, _ Glanville, (lib. 7. 

c. 6, 7.) having ſtated, that, in the reign of H. II., 

the juriſdiction of perſonal legacies was in the mn. 
courts, obſerves, that notwithſtanding this, if there 
was a queſtion in the temporal courts, whether a teſta- 
ment was a true one, or not; whether it was duly 
made, or whether the thing demanded was really be- 
queathed, ſuch plea was to be heard and determined in 
the court chriſtian ; becauſe all pleas upon teſtaments 
are properly cognizable before the ecclefiaſtical judge; 
and the reaſon why ſpiritual men have the proving of 
teſtaments, is, becauſe it is to be intended that the ſpi- 
ritual men have better conſcience than laymen, and 
that they have more knowledge what is moſt for the 
profit of the foul of the teſtator than laymen have, 
See Perkins, $ 486. Noel v. Wells, 1 Lev. 235. ; but 
ſee Chicheſter v. Philips, Raym. 404. But although it 


be true, that, at preſent, the ſpiritual court is the only 


court that has juriſdiction in the probate of wills, and 
granting of adminiſtration; yet from this general rule 
muſt be excepted all courts baron that have had pro- 
bate of wills time out of mind, and have always con- 


tinued that ulage; ſach as the Manor of Mansfield, 
and 
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and clergy; and the Saxon cuſtom being 
changed, the Norman vas introduced. 


Nor was the very name of the Eccleſiaſti- 


cal Court, or Court Chriſtian, heard of be- 
fore this diviſion. But it is clear, that in 
H. II.'s time, the juriſdiction of perſonal 
legacies was in the ſecular courts ; and in 
Glanv. lib. 7. cap. 6 & 7., there is the form 
of the writ for a perſonal legacy. Yet 
that the ſpiritual court did, from the be- 
ginning of H. III., exerciſe a juriſdiction 
tor recovery of legacies, is infallibly prov- 
ed from Bracton (2), and the caſes of that 
time (c). And though in legacies, as in 
tithes (3), the juriſdiction that gave the 
recovery of them was ſometimes in one, 


and ſometimes in the other court, before 


4 


and thoſe of Cowle and Caverſham in Oxfordſhire, 


which courts Wentworth ſays he himſelf kept. See 


Office of Executors, 43. Seld. de Teſtamentis. Godb. 
59. Vaugh. 207. Shaw. 173. | 


(c) The eccleſiaſtical courts having once acquired ju- 


riſdiction over the probate of wills, its power to en- 


force the execution of them appears to have been a 
reaſonable conſequence; but we are not warranted, 
from any authority, to conclude, that ſuch enlarge- 
ment of Juriſdiction obtained, at leaſt generally, prior 
to the reign of H. III. See Seldon's Origin of the 
Ecclefiaſtical Juriſdiction of Teſtaments. - 
It 
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3) Bracton, 
1. 2. C. 26. 
fol, 61. 


(2) 2 


Inſt. 488. 
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it was reſtrained to the ſpiritual only ; yet 
it ſeems beyond exception, that the ſpiri- 
tual juriſdiction over legacies was long 
before in practice. The beginning of this 
practice is as difficult to find, as that of 
probates: but it is thought by ſome to 
have come from the Canon in the Decre- 
tals. | 


SEG IH II. 


UT it 1s without queſtion, that the ſuit 
for a perſonal legacy may be brought 

in Chancery (d); and, if the matter has 
proceeded 


(4) An executor being in equity conſidered as a 
truſtee for the legatee, with reſpect to his legacy, and 


as a truſtee, in certain caſes, for the next of kin, as 


to the undiſpoſed ſurplus, is the true ground of equit- 
able juriſdiction, in enforcing the payment of a legacy, 
or diſtribution of perſonal eſtate. Wind v. Jekyll. 
1 P. Wms. 575. Farringdon v. Knightly, 1 P. Wms. 
544. That the juriſdiction of our_courts of equity is, 
in ſuch caſes, more effective and protective of the in- 
tereſt of creditors and legatecs, is evident in ſeveral 

inſtances, 
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proceeded to a ſentence in the eceleſiaſti- 
cal court, it is proper to come here for 
the executor's indemnity. And here lega- 
tees are to give ſecurity to refund, but 
not there; and this court will ſee the mo- 
ney put out for the children (1). And ſo 
a a bill for diſtribution of an inteſtate's per- 
ſonal eſtate is very proper in this court; 

for the ſpiritual court in that caſe has but 
a lame Juriſdiction, and there are no nega- 


tive words in the act of parliament (2). 


1 Vern. 133. Pamplin v. Galen, 2 Ch. Ca. 93. Anon. 2 Veatr, 362. 
Howard v. kioward, 1 Vein. 134- | 


inſtances, particularly in compelling executors to give 
ſecurity for a legacy payable at a future day, the exe- 
eutor appearing to have waſted the eſt:te; Duncombe 

v. Stint, 1 Ch. Ca. 121. ; or to bring the fund into 
court, Strange v. Harris, 3 Bro. Ch. Rep. 365. And 


there are caſes in which a court of equity will reſtrain 
proceedings in the eccleſiaſtical court tor a legacy; as 


where a huſband is ſuing for a legacy in right of his wife, 
becauſe the eccleſiaſtical court cannot enforce the equity 
of the wife. See Jewſon v. Moulſon, 2 Atk. 420. 
Tanfield v. Davenport, Toth. 114. Pre. Ca. 548. 
Hill v. Turner, 1 Atk. 516. And, for the ſame reaſon, 
an action at law cannot be maintained for a legacy, lee 


Dicks v. Strutt, 5 Term Rep. 690. 


(1) Horrell v. 
We d. on, 
1 Veru. 26. 


(2) Mitthews 


v. New v, 


2 Ch. Rep. 167. 
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i) Plume v. 
Beale, 

1 P. Wms. 388. 
Stephenton v. 
Gardner, 

2 P. Wms. 286. 
Rex v. Vincent, 
Stra. 481. 
Bennet v. Vade, 
2 Atk. 324. 


See al ſo 


Noel v. Wells, 
1 Lev. 235. 
(2) Nelſon v. 
Old field, 

2 Vern. 76. 
(3) Vanbrough 
V. Cock, 

1 Ch. Ca. 200. 
(4) Harg:horze 


v. Milforth, 


Co. Eliz 318. 


Powell, 1 Vez. 119. 284. 
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SECTION III. 


BET a will, proved in the ſpiritual court, 

1s not to be controverted here for 
fraud (1), although he ſhall have no aid 
of this court (2). Yet ſome think (3) 
the judgments of the eccleſiaſtical court 
ought to be as ſubject to the equity of this 
court as judgments 1n the courts of com- 
mon law (e). And although at law (4) 
one executor is not liable to the devaſtauit 
of another, yet in the eccleſiaſtical courts, 
and by their law, if an executor prove the 
will, they will charge him, though he in- 


(e) In the caſe of Hill v. Turner, 1 Atk. 514., Lord 
Hardwicke, having recognized the juriſdiction of the 
court in the caſe at bar, obſerved, that though the 
court cannot, on petition, prohibit the eccleſiaſtical 
court, yet they will reſtrain a perſon who has clan- 
deſtinely married a ward of the court, from enforcing 
the ſentence of the eccleſiaſtical court, either againſt 
the infant or his guardian; and, in the caſe of Sheffield 
v. Duke of Buckingham, 1 Atk. 628., Lord Hardwicke 
reſtrained proceedings in the prerogative court, to con- 
trovert the validity of a will which had been already 
determined and acted upon. And ſee alſo Barnſley v. 


termeddle | 
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termeddle no farther (/), to pay the lega- 
cies (5). And the plaintiff is without re- 
lief by appeal from the ſentence; becauſe 


the judge's Celegate muſt judge according 


to that law, and therefore this court 
ſnould relieve him. And, without queſ- 
tion, there may be fraud in obtaining a 
will, which is relievable in equity (g), and 
of which no advantage can be taken at 


law; as if a man agrees to give the teſta- 


tor 2000). in bank bills, if he will deviſe 
his eſtate to him; and, upon the delivery 
of theſe bills, he makes his will, and leaves 
his eſtate to him accordingly, and the 
bills after prove to be forged or counter- 
feit (6). But it has been ſettled, that a 
will of a real eſtate cannot be ſet aſide, 
in a court of equity, for fraud or impoſi- 
tion, but muſt be firſt tried at law, on 
deviſavit vel non, being matter proper for 
a jury to inquire into (7). 
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(5) Vanbrough 
v. Cock, 


1 Ch. Ca. 201. 


(6) Goſs v. 
race, 

i P. Wms. 288, 

2 Vern. 700. 

Maundy v. 


aundy, 


1 Ch. Rep. 66. 


Welby v. 
Thorc.agh, 
Pre Ch. 123+ 
(7) Kerrick 
v. Brcnſ(bv, 


3 Bro. P. C. 358. Webb v. Clayerden, 2 Atk. 424. 


(f) The law here ſtated is in its principles ſo harſh, 
that I much doubt whether it be the law of the eccle- 
ſiaſtical courts ; and I am ſtrengthened in my doubt, 
by not finding any paſſage in ſupport of it, either in 
Godolphin or Swinburne. 


(2) I have already had occaſion to confider the dif- 
ference of deciſion upon this point; ſee B. 1. c. 2. $3. 
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SECTION IV. 


N regard, therefore, that caſes of wills 
of perſonal eſtate are, for the moſt 
part, tried in the eccleſiaſtical courts, and 
by the rules of the civil and pontifical 
law, the king's judges muſt, in ſuch caſes, 


judge after the law of the church, that 


there may be a conformity of laws (%). 
And 


(Y The caſes referred to in the margin (1) are di- 
rect authorities in ſupport of our author's propoſition. 
It ſeems, however, to be queſtioned by the Malter ot 
the Rolls, in the caſe of Cray v. Willis, 2 P. Wms. 
530, his Honor being reported to have faid, © I do 
not ſee that a court of equity ſhould, even in caſe of a 
legacy, judge according to the civil law, but ought 
rather to purſue tne comn on lau, which is the general 
law of the land ; for all legatees are even, and 


_ ought to ſtand or fall by the rules of the common law; 


and that this court does, in other cales, determine the 
right of legacies according to the rules of the com- 
mon, and not of the civil, law, 1s plain from a com- 
mon caſe; as ſuppole a deviſe to a daughter of 10o0!., 
on condition that the marry with her mother's conſent, 
with a deviſe over in caſe the does not marry with ſuch 
conſent ; if the daughter does marry without her mo- 
ther's conſent, a court of equity determines the deviſe 


over, and the condition to be good, though the civil 


law 
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And thus, in perſonal chattels, the civil 
and canon law is to be conſidered (1). 
And there the rule is, where perſonal 
chattels are deviſed for a limited tinie, it 
ſhall be intended the uſe of them only, 
and not a deviſe of the things themſelves; 
and ſo a remainder over of them is good 
(2). And although, in ſome caſes, a man 
is ſaid to die without iſſue, whenever 
there is a failure of iſſue, as to the limita- 
tion over of lands of inheritance (7); yet 

in 


law ſays they are both void; for, by that law, marita- 
gium debet eſſe liberum.“ | 


(i) It is certainly true, that, with reſpe& to execu- 
tory deviſes of terms for years, courts of equity have 
much inclined to lay hold of any words in the will, to 
tie up the generality of the expreſſion of dying with- 
out iſſue, and to confine it to dying without iſſue living 
at the time of the perſon's death; but they have not 
allowed this inclination to prevail, without ſome re- 
ſtrictive circumſtance in the limitation. 
v. Lee, 2 Freeman, 210. Green v. Rod, Fitzgibbon, 
68. Beauclerk v. Dormer, 2 Atk. 308. Saltern v. 


Saltern, 2 Atk. 376. Bigge v. Benſby, 1 Bro. Ch. R. 
187. But, although in the limitation of a perſonal 
eſtate, after dying without iſſue, theſe words ſhall not, 
ex vi termini, and without the concurrence of any other 
circumſtance of intention, fignify a dying without 
Hue then living, even though the limitation is in the 

nature 


See Burford 
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(1) Twaites 

v. Smith, 

1 P. Wms. 18. 
Portman 

v. Willis, 

Cro. Eliz. 387. 
Aon. 1 P. Was. 
267. 


(6) Hyde v. 
Parrott, 

1 P. Wms. 1. 
Clarges v. 
Albermarle, 

2 Vern. 245. 
V.chel v. 
Vachel, 1 Ch. 
Ca. 129, 139. 
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in caſe of a perſonal legacy, or chattel 
real, it is not intended to ariſe upon any 
remoter 


nature of an eſtate tail*by implication only: yet on the 
other hand they ſhall not, ex vi fermini, when there is 
any other circumſtance of intention, import an indefi- 
nite failure of iſſue, even though the limitation is in 
the nature of an expreſs eſtate tail; but that, in either 
caſe, if the limitation reſts ſolely upon the uſual extent 
and import of theſe words, the limitation over is too 
remote, and therefore void, and the whole veſts in the 


firſt deviſee or legatee ; but that, in either caſe, the 


ſignification of theſe words may be confined to a dying 
without iſſue then living, by any clauſe or circum- 
ſtance in the will which indicate or imply ſuch inten- 
tion.” See Fearne's Ex. Dev. 371, 372. Nor are 
the caſes referred to, when examined, at variance with 
this poſition ; for, in the firſt, Target v. Gaunt, 1Wrms. 
432., the bequeſt was to A. for life, and no longer, 


and, after his deceaſe, to ſuch of A4.'s iſſue as J. ſhould 


by will appoint ; and in caſe A. ſhould die without iſſue, 
then he deviſed the lands over. Theſe words were, 
upon the whole of the will, conſtrued to mean, iſſue 


living at his death ; becauſe it was to be intended, ſuch 


iſſue as A. ſhould or might appoint the term to, iz. 
iſſue then living. Wich reſpett to the caſe of Atkin- 
ſon v. Hutchinſon, Mr. Fearne obſerves, ** that though 
Lord Talbot ſeemed to admit the diſtinction, yet it 
was only by way of auxiliary argument ; and he by no 
means appears to have founded his opinion or decree 
in the caſe upon it, nor indeed was there any call for 
it; for the words there were, without ifſue ; and, in 
regard to which words, Lord Talbot obſerved, the 


caſe of Forth v. Chapman was in point, as there 
: could 


is LS 1 Lad wee | * 


Lee 
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remoter contingency, than that of dying 


without iſſue living at his death (g). So 


| where there was a deviſe of all the perſo- 


nal eſtate to A., who was a feme covert ; 
but the teſtator declared, that it was his 
mind, that the intereſt and produce there- 


of ſhould be for her uſe, ſeparate from 


her huſband, and, after her deceaſe, the 
tereſt and produce thereof to her chil- 


dren till twenty-one, and then the princi- 


pal to them; but, for want of ſuch iſſue, 
then he gave all his eſtate to the children 
of F. S., and made the ſaid A. executrix 
and reſiduary legatee, ſhe being only en- 
titled to the intereſt and produce for her 
life, the perſonal eſtate was not veſted in 

her; 


could be no difference between the words, without 
leaving iſſue, and leaving no iſſue. And it is further 
obſervable, that, in Atkinſon v. Hutchinſon, there was 
a preceding limitation upon the death of any of the chil- 
dren, without leaving iſſue, to the ſurvivors. Now 
this ſtrictly was not applicable to an indefinite failure 
of iſſue, becauſe confined to a ſurvivor; and it was 
but reaſonable to give the ſame words the ſame con- 
ſtruction in the ſubſequent limitation, which they muſt 
bear in a limitation immediately preceding, applied 
to the ſame ſubject.“ Fearne's Ex. Dev. 367, 368. 
And, in the caſe of Pinbury v. Elkin, 1 P. Wms. 563. 
the limitation was, that if 4. die without ifiue by the 


Vor. II, * teſtator, 
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(3! Target 

v. Gaunt, 

1 P. Ws. 432. 
Atkinſon - 
Hutchinſon, 

g P. Was. 258. 
Pinbury v. Elk in 
1 P. Wms. 563. 
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her; and the limitation over upon the 
contingency of A. dying without iſſue, is 
a good limitation; and as for the words 
reſiduary legatee, 1t only means for the pur- 
pole in the will. 


teſtator, then, after her deceaſe, 807. ſhould remain to 
the teſtator's brother, the words then after being taken 
to mean, immediately after, and conſequently to re- 
{train the dying without iſſue to the time of her death. 


1 


SECTION v. 


ND the canoniſts, whom our reſolu- 
tions have followed, have expounded 
theſe wills, as the civilians did the 7zefta- 


menta inilitaria, according to the in- 


tent (4). And, therefore, although a le- 


- (&) It might be inferred from this paſſage, that the 
te/famentum militare was the only will which, by the ci— 
vil law, was conftrued according to the intent; a dil- 
tinction which certainly could not be ſupported ; for, 


though the famentum militare was one of the privi- 


leged deſcriptions of wills, its privileges were merely 
diſpenſations, with certain ſolemnities eſſential to the 
validity of other wills, See Inſt. lib. 2. tit, 11. Vin- 


nius in Inſt. p. 309. Godolphin's Orphan's legacy, 
p. 16. | | 


gacy 
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gacy is to be taken as a gift, yet a man 
ſhall be intended to be juſt before he is 
kind; ſo that a bequeſt of the ſame ſum 
by the debtor to the creditor ſhall be 
applied in ſatisfaction of the debt (1). 
For, by the law of nature, when two du- 
ties happen to interfere at the fame point 
of time, that which 1s the moſt honeſt and 
beſt is to be preferred. And ſo it {hall be 
in conſtruction ; for the intendment of 


law is agreeable to nature, and on the 


better ſide. Yet where there are aſſets, 
and he intended both, it may be as 


god equity to conſtrue him both juſt and 


kind (/); and the conſtruction of making 
a gift 


) And ſuch is the general inclination of our courts 
of equity; if, therefore, the teſtator appear, from any 
expreſſion in his will, to have intended to be bountiful 
as well as juſt, his purpoſe ſhall prevail, and the 
general rule that a legacy, equal or greater than the 
debt, ſhall be preſumed to have been intended as a ſa- 
tisfattion of the debt, muſt as a mere preſumption give 
way to the expreſs or clear intimation of a different 


| intent; as where the teſtator creates a fund for the 


payment of debts, and ſubject thereto charges his lega- 
cies thereon, Chancey's Caſe, 1 P. Wms. 408. ; Rich- 
ardſon v. Greeſe, 3 Atk, 65. ; Hinchlifte v. Hinchlitfe, 
3 Vez. 529. That a legacy of a leſs ſum than the ac- 
tual debt ſhall not be conſtrued a ſatisfaction pro tanto, 
fee Kaſtwood v. Vincke, 2 P. Wms. 616. But it hes 


TA been 
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(1) Talbot v D. 
of Shrewſbury, 
Pre. Ch. 394 
Jeffs v. Wood, 

2 P. Wms. 130. 
Fowler v. 

F »wler, 

3 P. Wms. 354 
Reech v. 

Kent egal, 
1Verx. 123 
Gibſon v. 
Scudamore, 


Moſely, Rep. 7 
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Peacock, 

2 Salk. 155. 
Chauncey'sCaſe 
1 P. Wms. 410. 
Rolls. 5 


(2) Cuthbert v. 
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a gift a ſatisfaction has in many caſes been 
carried too far (2). And this preſump- 

755 5 tion 
Eaſtwood v. Vincke, 2 P. Wms. 616. Tanner v. Soles, MSS. July, 1789, 


been held, that a legacy of a leſs ſum than a portion or 
proviſion ſecured to a child by a ſettlement or other- 
wile, is a ſatisfaction pro tanto, ſee Warren v. Warren, 
1 Bro. Ch. Rep. 305.; but, quære, whether that deter- 
mination did not proceed upon its being clear of doubt 
in that calc, that the father had forgotten the ſettlement, 
ſee Hanbury v. Hanbury, 2 Bro, Ch. Rep. 352. It may 
however be proper to remark that Mr. Sanders, in a 
note to Bellaſis v. Uthwaite, 1 Atk. 426., treats it as a 
ſettled point, that a legacy not ſo great as the portion 
or proviſion ſecured to a child, by a ſettlement or other- 
wiſe, is a ſatisfaction pro tanto, and has referred to ſe- 
veral cafes ; but which, with the exception of the above 
caſe of Warren v. Warren, appear to me to fall ra- 
ther under the head of double portions or revocation of 


| legacies, than of ſatisfaction pro tanto; but in Chaplin v. 


Chaplin, 3 P. Wms. 246. there certainly is a dictum to 

ſuch effett. But whatever doubt may be entertained 

upon the point, whether a part ſatisfaction ſhall be in- 

tended, yet a part performance of a covenant may be 

preſumed ; as where A. covenants to ſettle land of a 

certain value, and purchaſes land of leſs value, which 

he allows to deſcend, ſuch purchaſe ſhall be inferred | 

to have been in part performance of his covenant, 

Lechmere v. Lord Carliſle, 3 P. Wms. 211. Wilſon t 

v. Pigott, 2 Vez. Jun. 356. As to the performance of 

covenants by a devolution of intereſt more beneficial c 

to the covenantee, ſee Blandy v. Widmore, 1 P. Wms. 2 

324.; ſee D'Arcanda, 3 Atk. 419. ; ſee alſo Kirkman e 

v. Kirkman, 2 Bro. Ch. Rep. 95. ; Rickman v. Mor- q 
| | gan, 
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tion of the canon law was founded upon 
the . of the legacy with the debt, 


which 


gan, 2 Bro. Ch. Rep. 394. and as to the ſatisfaction of 
portians or proviſions for children, by a legacy of greater 
or equal amount, ſee Hinchliffe v. Hinchliffe, 3 Vez. 


516. Sparkes v. Cator, 3 Vez. 5 30. where the ſubject 


is very fully and moſt ably conſidered, and where 


amongſt. other points it is determined, that flight cir- 
cumſtances of difference which, as between ſtrangers 


would repel the preſumption of ſatisfaction, are not 
ſufficient as between parent and child, (ſee allo Moul- 
ſon v. Moulſon, 1 Bro. Ch. Rep. 82.) and that when a 
legacy has been decreed to be a ſatisfaction, it muſt be 
grounded upon ſome expreſs evidence, or, at leaſt, 
ſtrong preſumption, that the teſtator intended it as ſuch. 


Having conſidered in what caſes a legacy ſhall be 
eſteemed as a ſatisfaction of an actual debt, due from, 
or of a covenant entered into by the teſtator, it may be 
proper to conſider in what caſes a deviſee or legatee, 
claiming under and alſo againſt the will, ſhall be put 
to his eleftion. A man (Lord Chief Juſtice De Grey 
remarks, in his judgment in Pulteney v. Lord Darling- 
ton) may give by a mean and indirettly what is not his 
own, either by expreſs condition or equity arifing upon 
an implied condition.“ “Where the teſtator has ne- 
glected, probably from ignorance, poſſibly from inat- 
tention to the nature of the eſtate, to inſert ſuch a con- 
dition, then a court of equity interpoſes.” If the con- 
dition be expreſs it muſt be performed as framed, 


and if it is not, that will induce a forfeiture, but the 


equity of the court is to ſequeſter the deviſed intereſt 
quouſque, till ſatisfaction is made to the diſappointed 
deviſee.“ 
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which yet might be controlled by oppoſite 
preſumption. Much more then ought 
proofs to do it, which may be ſtronger than 
any preſumption. So if a legacy be leſs 
than the debt, it was never held to go in ſatiſ- 


deviſee.” This being the purpoſe for which courts of 
equity interpoſe, it follows that wherever a teſlator has, 
by his will, diſpoſed of the eſtate of another, to whom 
he has allo, by his will, given other property, whether 
immediately, or remotely, or contingently, whether of 
value or not of value, real or perſonal ; the party ſhal! 
not be permitted to enjoy any benefit under the will, 
without relinquiſhing his claim againſt it, but ſhall be 
put to his election; and if ſuch deviſee or legatee la- 
bour under any diſability, as infancy or coverture, the 
court will refer it to a mafter to inquire, whether it will 
be moſt beneficial for the party to take under or againſt 
the will, and decree accordingly, ſee Noys v. Mor- 
daunt, 2 Vern. 580. Streatheld v. Streatfield, Forreſt, 
176. Cull v. Showell, Amb. 727. Forreſter v. Cot- 
ton, Amb. 388. Cookes v. Heller, 1Vez. 234. Lewis 


D. King, 2 Bro. Ch. Rep. 600. Finch v. Finch, 4 Bro. 


Ch. Rep. 38. Lady Cavan v. Pulteney, 2 Vez. Jun. 


544. See alſo Wilſon v. Ld. John Townſherid, 2Vez. 


Jun. 693. in which caſe the legacy to the wite was to 
her ſeparate uſe, which making her a feme ſole in 
equity was relied upon at bar, as materially diſtinguiſh— 
ing it from all the other caſes upon the ſubject, but 
the court over-ruled the diſtinction. A clear know- 
ledge of the funds being requiſite to election, no perſon 
{hall be bound to elect without ſuch previous know- 


ledge, Whiſtler v. Weblter, 2 Vez. Jun. 371. 
faction 
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faction (3). So if the legacy were upon 
condition, or upon a contingency (m) ; 
for the will is intended for his benefit, and 
therefore it could not be ſuppoſed that the 
teſtator would give him an uncertain re- 
compence in ſatisfaction of a certain de- 
mand (4). So if the thing were of a dif- 
ferent nature, as land, it ſhould not go in 
ſatisfaction of money, unleſs there was a 
defect of aſſets (5). So if the debt was 
contracted after the legacy given (½), he 
could not have it in contemplation to ſa- 


tisfy a debt not then in being (6). Cales 
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3, Cranmer's 


Talbot v. Fart 


of Shrewſhury, 
Pre, Ch. 394 
Eaſtwood v. 
Vincke, 

2 P. WMS. 616. 
Atkinſon v. 
Webb, 2 Vern. 
478. 

Minue! v. 
Sarazinc, 

M ſely, 295. 
(4) Talbot v. 
Duke ct 
Snrewſbury, 
Pre. Ch. 394. 
Cranmer's 
Caſe, Salk. 
508 

Nicholls v. 
Judſon, 2 Atk. 
300. 
Crompton v. 
Sale, 2 P. Wms. 


555. Barrett v. Beckford, 1Vez. 519. Spink v. Robins, 2 Atk. 491: Bellaſis v. Uthwaite, 


1 Atk. 426. 


Chaplin v. Chaplin, 3 P. Wms. 245. Stanway v. Styles, 2 Eq. Ca. Ah. 
(6) Cranmer's Caſe, 2 Salk. 508. Tho- 


and fee 4 Ba. Ab. 369. Gwillim's Ed. 


(5) Eaftwood v. Vincke, 2 P. Wms. 616. Cranmer's Caſe 308. 


Deviſes, pl. 21. 


mas v. Bennett, 2 P. Wins. 342. Chauney's Cale, 1 P. Wms. 409. Fowler v. Fowler, 


3 P. Wms. 353 


(n) So where the legacy is not equally beneficial 
with the debt in ſome one particular, although it may 
be more ſo in another, as in time of payment. At- 
kinſon v. Webb, Pre. Ch. 236. 2 Vern. 478. Nicholls 
v. Judſon, 2 Atk. 300. Clark v. Sewell, 3 Atk. 96. 
Haynes v. Mico, 1 Bro. Ch. Rep. 129. Jeacock v. 
Falkner, 1 Bro. Ch. Rep. 295. Richardſon v. Elphin- 
ſtone, 2Vez. Jun. 464. or if the debt be founded on a 
negociable inſtrument, Carr v. Eaſtbrooke, 3 Vez. 563. 


(1) So if the debt was upon an open or running ac- 


count, ſo that it might not be known to the teſtator 
whether he owed any money to the legatee or not. 


Rawlins v. Powell, 1 P. Wms. 299. 
of 
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(7) Cranmer's 
Cale, Salk. 508 
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of this nature, therefore, depend upon cir- 


cumſtances ; and where a legacy has been 
decreed to go in ſatisfaction of a debt, it 
muſt be groundedupon ſome evidence, or 
at leaſt a ſtrong preſumption, that the teſ- 
tator did ſo intend it; for a court of 
equity ought not to hinder a man from 
diſpoſing of his own as he pleaſes. And, 
therefore, the intention (7) of the party is 
to be the rule; for, where he ſays he 
gives a legacy, we cannot contradi& him, 
and ſay he pays a debt, 


[þ 


SECTION VI. 


UT, as the whole force of the be- 
queſt (o) often reſts upon ſome par- 
ticular words, it will be neceſſary to con- 
ſider what interpretation they bear in the 
canon and civil law ; at leaſt ſuch as are 


(e) That a legacy may be implied, ſee Crowder v. 
Clowes, 2 Vez. Jun. 449. Wainright v. Wainright, 


3 Vez. 558. 


made 
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made uſe of frequently in teſtaments, as 
goods, chattels, moveables, ready money, 
debts, houſhold-ſtuff, and the like. Now, 
by goods, the civil law doth eftentimes 
underſtand, not only thoſe things where- 
of a man 1s owner, or juſtly poſſeſſed, 
but alſo ſuch as belong to him, whether 
corporeal or incorporeal, for the which 
he may have a lawful action, as debts (1). 
And ſo with us, the words goods and 
chattels, in a deviſe, will paſs a right to 
{et aſide a releaſe obtained by fraud (2). 
2dly, Sometimes it is underſtood of a 
man's whole eſtate, both actively and paſ- 
ſively, which de vol ves upon him, who, in 
that law, is called res, or heir (2). 

gdly, By 


(p) That a deviſe of all the teſtator's goods will 
paſs a bond, ſee Anon. 1 P. Wms. 267. Ryall v. Rolle, 
1 Atk. 180, 182., unleſs there be ſome words in the 
will indicative of an intent to the contrary, as in Wool- 
comb v. Woolcomb, 3 P. Wms. 112., note (1), Cox's 
ed, But bonds, as a ſpecies of choſes in action, not ad- 
mitting of locality as money does, will not paſs under a 
bequeſt of goods and chattels in a particular place. 


Chapman v. Hart, 1 Vez. 271, Moore v. Moore, 1 Bro. 


Ch. Rep. 127. See alſo Green v. Symond, 27th Fe- 
bruary 1730. Mr. Brown's Appendix, p. 6. Jones v. 
Lord Sefton, 4 Vez. 166. Neither will debts due by 
bond * by a bequeſt of all the teſtator's moveable 

goods. 
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(1) Swinburne, 
part 7. ſ. 10. 
p. 475» 486. 
5th ed. 


(2) Swiaburne, 
part 7. ſ. 10. 
P- 475% 
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(3) Swinburne, 
part 7. .. 10. 


P- 475 
(4) Calye's 


5 Caſe, 8 Rep. 


3. 
75 Portman v. 
Willis, Cro. 
Eliz. 387. 
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odly, By the word goods, the ſame law 


doth underſtand no more, but only a man's 
clear goods, his debts deducted (3). And, 
in the common law (9), the word goods 
extends neither to things in action (4), 
nor chattels (5), nor freehold (6). 


(6) Calye's Caſe, 8 Rep. 33 · 


goods. Sparke v. Denne, Sir W. Jones, 225. That a 
leaſe will paſs by a bequeſt of all the teſtator's goods, 
ſee Portman v. Willis, Cro. Eliz. 387. But ſee Go- 
dolphin, 392; 7. 


() That ſpecialties, debts, leaſes, Sc. have been 
held in the conſtruttion of wills to pals by the word 
goods, muſt therefore be referred to the rules of the 
civil and canon law, being allowed to govern the con- 
ſtruction of wills of perſonal eſtate. See Portman v. 
Willis, Cro. Eliz. 387. Anon. 1 P.Wms, 267. Moore 
v. Moore, 1 Bro. Ch. Rep. 127. 


SECTION. II. 


\HATTELS is a word more obvious 
in the laws of this realm than in the 
civil law, and takes in all his goods, ex- 
cept ſuch as are of the nature of freehold, 
Z or 
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or parcel thereof (1). And theſe chattels 
are divided into real or immovable (7), 
and perſonal or movable (s). Among the 
latter, money 1s accounted, though ſome 
have held that ready money 1s netther 
goods nor chattels, becauſe it 1s of no 
worth in itſelf, but is made ſo only by 
the conſent of men, as necellary for com- 
mon le; but, according to others, a de- 
viſe of ail his chattels paſſes the whole 
eſtate of the teſtator, both actively and 
| paſſively, as in caſe of a deviſe of all his 


(r) © Chattels real, ſaith Sir Edward Coke, are ſuch 
as concern the realty, as terms of years, the intereſt 
of tenant, by ſtatute ſtaple, by ſtatute merchant, by 
elegit, and ſuch like. 1 Init. 118. b. And theſe are 
called real chattels, as being intereſts iſſuing out of or 
annexed to real eſtates; of which they have one 


quality, vz. immobility, which denominates them, 


real; but want the other, vz. a ſufficient legal in- 
determinate duration; and this want it is that conſti- 
tutes them chattels.“ See 2 Bla. Com. 386. As to 
leaſes for years paſſing by general words, fee Roſe v. 
Bartlett, Cro. Car. 292. Lane v. E. of Stanhope, 
6 Term Rep. 652. 


(s) Chattels perſonal are properly things moveable, 
which may be annexed to or attendant upon the per- 
{on of the owner, and carried about with him from one 
place to another: Such are animals, houſhold-ſtuff, 
Sc. Co, Litt; 118. b. 


goods; 
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(1) Swinburne, 
part 7. ſ. 10. 


P. 475+ 
Co. Litt, 118. b. 
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(2) Swinburne, 
part 5. ſ. 10. 
P. 477. 


A TREATISE OF EQUITY. Book Iv. 
goods (7); for it is as extenſive, and 
more (2). 


( That the whole of the teſtator's perſonal eſtate, 
and conſequently his money, will, by the civil law, 
paſs by a general bequelt of all his goods, or of all his 


chattels, is eſtabliſhed by the authorities referred to 


in Swinburne, part 7.4 8.; and the caſes which ſeem to 
break 1n upon this poſition will be found to have pro- 


cceded on the particular language of the bequeſt. In 


the Anon. Caſe, in Pre. Ch. 8., the teſtator bequeathed 
his wife 12001. in money, and all the goods and chattels, 
Sc. in and belonging to his houſe in N.; in which houle 
there was 4007. in money; and the queſtion was, Whe- 
ther this 400l. ſhould paſs by the will? The court held 
it ſhould not; for 400. is a conſiderable ſum, and the 
teſtator could not be ſuppoſed to be ignorant of its being 


in the houſe : Therefore, had he intended to paſs it, 


he would not have couched it under general words, but 
would at firſt have given his wife 1600/. In the caſe of 
Woolcomb v. Woolcomb, 3 P. Wms. 112., the be- 
queſt was, of all the teſtator's houſhold goods, and 
other goods ; and there was alfo a bequeſt of the re- 
ſidue; which bequeſt of the reſidue would have been 
fruſtrated, had the words „ other goods” been held 
to carry all the perſonal eſtate, The court, therc- 
fore, held that ſuch words * other goods” muſt be in- 
tended to ſignify things of the like nature with houſ- 
hold goods. So in Trend v. Berridge, 1 Eq. Ca. 
Ab. 20 1. pl. 14. See alſo Cook v. Oakley, 1 P. Wms. 
302. Timewell v. Perkins. 2 Atk. 103. Boon v. 
Cornforth, 2 Vez. 279. Cavendiſh v. Cavendiſh, 1 Bro. 
Ch. Rep. 467.; where this rule is recognized, vig. 
that things to paſs under general words muſt be cju/dem 


generis with thoſe CTY deviſed. But if there be 
| | nothing 
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nothing in the will indicative of an intention to reſtrict 
the general import of the words goods and chattels,” 
money, if not an extraordinary ſum, and juſt received, 
will paſs. See Chapman v. Hart, 1Vez. 273. 


SECTION VIII. 


BLI is firiftly ſuch goods as are 
paſſively moveable or removeable; 
and moventia, ſuch as actively, and by 


their own accord, do move themſelves, 
as live goods. Yet regularly moveables 
are indifferently underſtood of both, and 
will paſs them in a deviſe ; as alſo induſ- 
trial fruits, vi. ſuch as are ſown by men's 
induſtry, in order to be reaped with in- 
_ creaſe ere long; for theſe are moveable 
habitu, or in the intention and purpoſe of 
the ſower. And theſe emblements are to 
be put 1n the inventory (1); for the rule 
of acceſſorium ſequitur principale is true in 
fruits natural (2), but not in fruits induſ- 
| — * trial. 
„ By natural fruits are intended ſuch as grow 

| | ſpontaneouſly, 


(1) Swinburne, 
part 7.1. 10. 


p. 478, 479» 
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(2) Swinburne, 
part 7. ſ. 10. 
P- 480. 
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trial. Immoveable goods, or chattels 
real (x), are thoſe which do not immedi- 
ately belong to the perſon, but to ſome 
other thing by way of dependancy ; as 
trees growing, or a term for years. Yet 
It will not extend to the induſtrial fruits, 
for they are reckoned among the move- 
able ; but it takes in all leaſes, and all the 
adore! iruits ; as alſo whatever is appur- 
tenant to, or parcel of the thing demiſed, 
which, if -it were out of leaſe, ſhould be- 
long to the heir, and not to the ex- 
ecutor (2). 


ſpontaneouſly, without any great labour or coſt, as 
graſs or apples, Sc.; and theſe the legatee cannot re- 
cover as moveable, unleſs they were ſeparated at the 
time of the teſtator's death; for, till they are ſeparated, 
they are accounted not only as annexed to the ground 
or trees whercon they grow, but are alſo reputed as 
part and parcel of the body whereon they grow, and 
whence they are nouriſhed, and conſequently of. the 
fame nature and condition, namely, immoveable.” 


Swinb. part 7. f. 10. p. 478, 479. 


(x) As chattels real paſs as immoveables, ſo chattels 
perſonal paſs as moveables, See Godolphin's Orph. 
Leg. part 3. ch. 20. 1. 2. 
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SECTION IX. 


READY money is juſtly reputed among 

the moveable goods of the de- 
ceaſed (y); for no goods are more move- 
able, and it is therefore termed current. 
But although this is regularly true, yet it 
fails in particular caſes. As, iſt, of the 
money that ariſes from lands deviſed to be 
fold, vide 21 H. 8. c. 5. 2dly, Of money 
laid up for payment of lands purchaſed; 


for it is not likely that he intended to paſs 


that money in prejudice to the heir, ac- 
cording to that rule of law, that nothing 
doth paſs by general words, where it is 
likely the giver would not grant them by 
ſpecial. Alſo in favour of the heir, many 
things, which of their own nature are 
moveable, by conſtruction or fiction of 
law are. nevertheleſs accounted immove- 
able, as hawks and hounds, and deer in 
the park (1), &c. 


335 


(2) Swinburne, 


part 7. ſ. 10. 


P- 479, 480. Godolphin's Orph. Leg. part g. c. 21. f. 12. 


( And will therefore, in general, paſs under the 
deſcription of moveables. But ſee Godolphin's Orph. 
Leg. part 3. ch. 21. ſ. 9., where ſeveral other caſes are 


ſtated, which, it is contended, are not within the gene- 
ral rule. 
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SECTION X. 


EBTS are neither moveable nor im- 
moveable goods, nor will they paſs 


as ſuch (z). But if the teſtator did be- 


queath all his goods moveable and im- 


moveable whatſoever, theſe univerſal fi gns 
ſtretch the word to which they are joined, 


to the comprehenſion of whatſoever is 


ſignified by them, not only properly, but 
alſo improperly, or elſe they would be 


idle and ſuperfluous ; which ſuperfluity i Is 
to be avoided, eſpecially i in a teſtament, 
wherein commonly leſs is written than 
ſpoken, and leſs ſpoken than was meant, 
partly through want of ſkill, and partly 
through want of time, And although no 
man is preſumed to think that which he 


z) This point ſeems to have been, for a confidera- 
ble length of time, wexata queſtio among the civilians. 
Swinburne has brought together the reaſoning for and 


againſt it, and ſeems to prefer the opinion of thoſe 


who deny that, by the civil law, debts will paſs by 


the deſcription of goods moveable or immoveable. 
See part 7. § 10. p. 481, 482, 483. See alſo Went- 


worth's Office of Exccutor, 250. Sparke v. Denne. 


Sir W. Jones, 225. 


doth 
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doth not ſpeak, yet, by the common uſe 


of ſpeech within this realm, debts are un- 


derſtood to be comprehended under that 


general legacy of all goods moveablc and 


immoveable. 


SECTION XI. 


HOUSEHOLD ſtuff is inflrumentum 

patris:- familias domeſticum et quotidia- 
num (1). But this wants ſome further ex- 
planation. In the firſt place, then, there 1s 
no doubt but theſe particulars are to be 
reckoned as part and parcel of houſehold 


ſtuff, iz. tables, ſtools, chairs, carpets, 


bedding, baſons with 


hangings, beds, 
ewers, candleſticks, all ſorts of veſſels, 
ſerving for meat and drink, being of earth, 
wood, glaſs, braſs, or pewter, pots, pans, 
ſpits, and ſuch like. 


2dly, Without all 
difficulty, apparel, books, weapons, tools 
for artificers, cattle, victuals, corn in the 
barn or granary, wains, carts, plough- 

Vol. II. Z. gear, 
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(1) Dig. lib. 3g. 
ti. 20. de ſupel- 


lectile legata. 
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(2) Swiaburne, 
part 5. & 10. 
p. 484, 485. 
Godolphin's 
Orph. Leg. 
part 3. c. 20. 
912. 


hold ſtuff (2). Or if the teſtator did uſe 
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gear, veſſels affixed to the freehold, are 
no part of houſehold ſtuff (2). And in 
ancient times, nothing which was made 
of ſilver or gold was accounted houſehold 
ſtuff; becauſe of the ſeverity and frugali- 
ty of old times, when veſſels of gold and 
ſilver were very rare. But, upon the 
changeof manners, ex ebore, teſtitudine atque 


 argento, jam ex auro etiam atque gemmis ſu- 


hpellectilt utimur. And thus allo theſe veſſels 
of ſilver, gold, and precious ſtones, as 
baſon and ewer, bowls, cups, candleſticks, 
Sc. pals as part of houſehold ſtuff or fur- 
niture. Yet not indiſtinctly or abſolute- 
ly, but with this limitation, ſo that it be 
agreeable to the teſtator's meaning, other- 


wiſe not ; that is, if the teſtator, in his life- 


time, did uſe to reckon them amongſt his 
houſehold-ſtuff; but if the teſtator did 
eſteem them as ornaments, rather than 
utenſils, and did uſe them for pomp or 
delicacy, rather than for daily or ordina- 
ry ſervice of his houſe, in this caſe they 
do not paſs under the bequeſt of houſe- 


to 


(a) Whether, by the rule of the civil law, plate 


would paſs as houſehold ſtuff, is alſo a queſtion upon 
| which 


* 
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to number thin gs of another kind amongſt 
his houſehold ſtuff, which, without doubt, 


are not ſo to be eſteemed, as his apparel, 


and ſuch like, then, although he did in- 
tend that his apparel or thoſe things 
ſhould paſs under the name of houſehold 
ſtuff, yet the legatory cannot recover 
them ( 3). So furniture (5) in a large houſe 
takes in plate; but not where he diſtin- 
guiſhes the chapel plate from the furni- 


ture (4). 


which the writers are at variance; but, with us, 
though 1t was formerly held, that plate would not paſs 
by a bequeſt of all teſtator's houſehold goods, (Jeflon 
v. Eſſington, Pre, Ch. 207.) yet it ſeems now to be 
ſettled, that it will, if it appear that the teſtator was 
in the habit of uſing plate, or was of a rank in lite 
which rendered plate an article ſuitable to his domeſtic 
eſtabliſhment. Lilcot v. Compton, 2 Vern. 638. 
Maſters v. Maſters, 1 P. Wms. 425. Nichols v. Ol- 
born, 2 P. Wms. 419. Snelſon v. Corbet, 3 Atk. 369. 
Kelly v. Pawlett, Ambl. Rep. 605. It is ſcarcely ne- 
ceſſary to obſerve, that the rule does not extend to arti- 
cles of furniture or plate bought or made by the teſ- 
tator in the way of trade, with a view to ſale. See 
Ambl. Rep. 611. 


(5) That a library will not paſs under the deſcrip- 


tion of furniture; ſee Bridgman v. Dove, 3 Atk. 202. 


That books or wine will not, ſee Porter v. N 3 


Vez. 311, 


2 2 
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(3) Swinburne, 

part 7, G 10 

p. 485» 486. 

(4) Franklin v. 

E. of Burlington 
Pre. Ch. 251. 

2 Vern. 512. 
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(1) Swinburne 
part 7. 65. 
P- 460. 
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SECTION XII. 


AND although there be no deſect in the 


teſtator's meaning, yet becauſe the 


ſame is no way expreſſed by words, which, 


by their own nature, or by common uſe of 
ſpeech, might teſtify this meaning of the 
teſtator, therefore is the legacy void, as if 
it had not been written or ſpoken; unleſs 
it were the expreſs will of the teſtator, 


that the legacy ſhould ſtand good notwith- 


ſtanding his miſnaming thereof (1). Non 


enim ex opinione ſingulorum, ſed ex communi 


uſu verba exaudiri debent. But, it is to be 


obſerved, that error in the name, quantity, 


or quality of the thing bequeathed (c) 


(c) By this muſt be underſtood error in the proper 
name, and not in the name appellative; as if the teſta- 
tor, intending to deviſe Black-acre, deviſe Green-acre, 
having no ſuch land, the error 1s not in the ſubſtance, 


but only in the proper name ot the thing intended to 


be deviſcd, and therefore the legacy ſhall take effect; 
but if the teſtatorintending to bequeath ahorſe, bequeath 


a houſe, not having a houſe, the error in the ſubſtance 


of the thing will diſappoint the legacy. There are cir- 


cumſtances, however, which will prevent error in the 


name appellative avoiding a legacy. See Swinb, 


part. 7. F. 5. p. 460. 


5 doth 


5 dx-4 BY 7 „* 0 as 


pt. I. Ch. I. S 12. Or LEGACIES. 


doth not hurt the legacy, when the body 
or ſubſtance is certain; and ſo of error in 
the name (d) or quality of the perſon (e). 
But error in the body or ſubſtance of the 
thing bequeathed doth deſtroy the legacy, 
as well as m the perſon of the executor or 
legatory (2). And fo error in the form 
of the diſpoſition maketh it to be of no 
force; as if a condition is omitted by mif- 


take (J), the legacy is void (3). 


(d) In what caſes error in the name of the legatee 
or exeeutor will affect the appointment or legacy; ſee 
Swinb. part. 7. $5. Demare v. Rabel lo, 3 Bro. Ch. 
Rep. 446. and caſes there cited. 


[e) Unleſs the quality of the executor or legatee be 
the cauſe aſſigned of the teſtator appointing him execu- 
tor or legatee. Swinb. part 7. $5. 


J) But if the teſtator appoint an executor, or be- 
queath any legacy, according to certain conditions 
afterwards to be written, the diſpoſition is good, as 
if t were made without condition, unleſs it do appear 
that the teſtator did mean that the diſpoſition ſhould 
not take place without ſome condition, Swinburne, 


Part 7. F 5. p. 463. 
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(2) Godolph. 


p. 3+ Co 23. Y 19s 
Swiab. part 3. 


95. p-. 460. 


(3) Swinburne, 
part 7.9 5. 
P+ 462. 
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SECTION XIII. 


AND a will ſpeaks not —— the death 

of the party, for till then he is 
maſter of his own will ; but the conſtruc- 
tion 1s to be made, as matters ſtood at the 


time of making the will (g): As where 
A. de- 


(g) There certainly are bequeſts which, in order to 
effectuate the intent, may be conſtrued with reference 


to circumſtances at the time of teſtator's making his 


will; as where the teſtator gives a ſpecific thing as be- 
ing then in his poſſeſſion, and which, in its nature, is 


not fluctuating, and he gives it by a particular, and not 


a collective, appellation, the bequeſt ſhall be conſtrued 


with relation to the ſtate of the thing at the time of 


teſtator's making his will; as if the teſtator bequeaths 
the leaſes which he now has, or all the horſes now in 


his ſtable, or the arrears of an annuity now due; in 


ſuch caſes ſubſequent leaſes, or after-purchaſed horles, 


or arrears afterwards accrued due, will not paſs, 1 P. 
WWus. 597. Attorney-General v. Bury, 1 Eq. Ca. Ab. 
201. See alſo Baugh v. Read, 1 Vez. Jun, 260. But, 
J apprehend, theſe caſes are to be referred to the par- 


ticular expreſſion of the bequeſt, and that they will 
not bear out the general propoſition ſtated by our au- 


thor ; for though a bequeſt of a ſpecific thing then id 


the teſtator's poſſeſſion, by a particular, and not a col- 

leQive deſcription, will not paſs things ejuſdem generss 

acquired by the teſtator after the making of his will; 
yet, 


cs. at 1 W Te "3 


p. I. Ch. . 513. OF LEGACIES. 


A. deviſed the ſurplus of his eſtate to his 


brothers, B., C., and D., and the children 
of his brother E., and of his ſiſter F., 
equally to be divided ; and if any of my 
brothers die before the eſtate 1s got in and 
divided; his or their ſhare to go to his or 
their children. B. died before the eſtate 
was got in and divided, and before the 
teſtator, yet ſtill he died before the eſtate 
was got in and divided. But then it is 


yet if the bequeſt be of a thing in its nature flutua- 
ting, as a flock of ſheep, or by a collective term, as 
library, ſheep afterwards produced, and books after. 
wards purchaſed, will paſs, in reſpect of the fluttua- 


ting nature of a flock of ſheep, and the collective de- 


ſcription of his books. All Souls College v. Codring- 
ton, 1 P.Wms. 597. Dean of Chriſt-Church v. Bar 
row, Ambl. 641. 


It may alſo be neceſſary, in ſome caſes, to refer to the 
time of the teſtator making his will, in order to aſcer- 
tain the objects of his bounty; as in cafe of a deviſe 
to all his children or grandchildren, without any re- 
ference to his death, or time future, ſuch deviſe is held, 
prims facie, to refer only to ſuch children and grand- 
children as were living at the time of teſtator making 
his will, Northey v. Strange, 1 P. Wms. 342. Pre. 
Ch. 470. But ſee Roberts v. Higman, 12th July 1779. 
I Bro. Ch. Rep. 532. note. Sherer v. Biſhop, 4 Bro. 
Ch. Rep. 55. | | 
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(1) Perkins v. 
Micklethwaite, 
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objected, that his ſhare is to go to his 
children, when he had no ſhare everveſted 
in him; but that is to be underſtood the 
ſhare intended him. So a deviſe of goo!/. 


to three at twenty-one, and, if any die, to 


go to the ſurvivors ; one died in the life 
of the teſtator; this deviſe over Is 
good (1). 


1 P. Wms. 274. Ledſome v. Rien 2 Vern, 611. Miller v. Warren, 2 Vern. 20). 
Willing v. Baine, 3 P. Wms. 113. Scoolding v. Green, Pre. Ch. 37. Horuſby v. Hornl- 
by, Moſely's Rep. 319. 


SECTION XIV. 


ND if the gift be general, it ſhall be 
expounded generally (4), for the 
court will not reitrain the teſtators boun- 


: | | ty. 


% Where the court, in' the conſtruction of a will, 


reftrits the generality of the bequeſt, it"is becauſe the 
bequeſt would otherwiſe fail, from the uncertainty and 
generality of its expreſſion ; as where the bequeſt is 

. to 
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ty. As where one gave legacies of 15/. 
a- piece to each of his relations of his fa- 
ther 


to the relations, or the poor relations, of the teſtator, 
or to the relations of A., the infinite extent and com- 
prehenſion of the expreſſion, (though it does not in- 
clude thoſe by marriage, Maitland v. Adair, 3 Vez, 
231.) unleſs narrowed and reſtricted by reference to the 
ſtatute of diſtributions, would wholly defeat the be- 


queſt ; for it were endleſs to inquire for the moſt diſ- 


tant relations. Roach v. Hammond, Pre. Ch. 401. 
Carr v. Bedford, 2 Ch. Rep. 77. Anon. 1 P. Wms. 


326. Thomas v. Hole, Forreſt. 251. Harding v. 


Glynn, 1 Atk. 469. Edge v. Saliſbury, Ambl. 70. 
Whithorn v. Harris, 2 Vez. 527. Ifaac v. Defriez, 
Ambl. 595. Widmore v. Woodrofte, Ambl. 636. 
Green v. Howard, 1 Bro. Ch. Rep. 31. Hands u. 
Hands, cited 3 Bro. Ch. Rep. 69. Rayner v. Mow- 
bray, 3 Bro. Ch. Rep. 234. Relations at large, how- 
ever, were held to be the objects of the teſtator's boun- 
ty, in Supple v. Lawſon, Ambl. 729. But if the be- 
queſt be to the teſtator's deſcendants, or to the deſcen- 
dants of A., the neceſſity of referring to the ſtatute of 
diſtributions does not ariſe, for ſuch deſcendants are 
capable of being aſcertained. Croſsly v. Clare, Ambl. 
297. Butler v. Stratton, 3 Bro. Ch. Rep. 367. So if 
the legacy be to the iſſue of 4., the word iſſue being 


| ſufficient to include all the deſcendants, Davenport v. 
| Hanbury, 3 Vez. 257. And in thoſe caſes in which 


the court does reſort to the ſtatute of diſtributions, far 
the purpoſe. of limiting the objects of the bequeſt to 
relations, it does not conſider itſelf bound, in the diſ- 
tribution of the tund, to adopt the proportions preſcri- 
bed by the ſtatute ; but will diſtribute it 88 and 
| in 


S 
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ther and mother's fide ( 1). The court 
would not reſtrain the deviſe to the rela- 
tions, 


in ſuch ſhares as any particular expreſſion of the be- 
queſt may call for. Carr v. Bedford, 2 Ch: Rep. 77. 
Griffith v. Jones, 2 Ch. Rep. 179. Thomas v. Hole, 


Forreſt. 251. Green v. Howard, 1 Bro. Ch. Rep. 31. 


With reſpect to a bequeſt to the children of A. gene- 
rally, it ſeems ſettled, that it ſhall not extend to chil- 
dren not. born at the time of the teſtator's death ; un- 


der which deſcription is comprehended a child in ven- 


tre ſa mere, Clarke v. Blake, 2 Vez. Jun. 673. ; nor 
if the fund be diſtributable when the eldeſt child ſhall 
attain a certain age, ſhall it extend to children born 


alter ſuch period; Heathe v. Heathe, 2 Atk. 121. El- 
liſon v. Airey, I Vez. 111. Horſley v. Chaloner, 2 


Vez. 83. Singleton v. Singleton, 1 Bro. Ch. Rep. 542. 
note. Hughes v. Hughes, 3 Bro. Ch. Rep.,352. Vi- 
ner v. Francis, 2 Bro. Ch. Rep. 658. Hill v. Chap- 
man, 1 Vez. Jun. 407; Hoſte v. Pratt, 3 Vez. 730., 
unleſs there be a prior bequeſt of the fund or 
thing for the life of another, in which caſe all the 
children born in the life-time of tenant for life 
will take; Elliſon v. Airey, 1 Vez. 111. Godwyn v. 
Godwyn, 1 Vez. 226. Bartlett v. Holliſter, Ambl. 
Rep. 334. Ayton v. Ayton, 1 Bro. Ch. Rep. 542. 
note; or unleſs the time of payment is poſtponed un- 
til a future period; Congreve v. Congreve, 1 Bro, Ch. 
Rep. 531. Andrews v. Partington, 3 Bro. Ch. Rep. 
402. ; or unleſs A., whoſe children are to take, has no 
child living at the time of teſtator's death; Haughton 
v. Harriſon, 2 Atk. 329.; or A. having one child only, 
the bequeſt be to his children, with a clauſe of ſurvi- 


vorſhip. Maddiſon v. Andrews, I Vez. 57.; or hav- 
ing 
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tions, within the ſtatute of diſtributions. 
So where a will was made in theſe words, 
Item, I give to ſuch of my ſervants as ſhall 
be living with me at the time of my death, 
one year's wages. Although ſtewards of 
courts, and ſuch who are obliged to ſpend 
their whole time with their maſter, but 
may alſo ſerve any other maſter, are not 
ſervants within the intention of the will, 

yet the court will not narrow it to ſuch 
ſervants only as lived in the teſtator's 
houſe, or had diet from hun (2). 


ing two, with a limitation to the ſurvivors or ſurvivor, 
Gilmore v. Severne, 1 Bro. 582. That a child in 
ventre ſa mere ſhall be included in a bequeſt to children 
living at the teſtator's death, fee Clarke v. Blake, 
2 Vez. Jun. 673. ; but ſee contra, Pierſon v. Garnett, 
2 Bro. Ch. Rep. 38. Cooper v. Forbes, 2 Bro, Ch. 


Rep. 63. ; ſee alſo Heath v. Heath, 2 Atk. 122. : San- 


ders” Ed. where the caſes are colletted and claſſed. 
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(2) Townſhend 
v. Windham, 
2 Vern. 546. 
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CHAP. II. 
How Legacies may be deſtroyed or Iſt: 


SECTION I. 


E T us now ſee how a legacy, which 
was at firſt good, may afterwards be 


_ deſtroyed or loſt; and this is, 1ſt, by 


ademption, or tranſlation ; 2dly, where it 
is lapſed; gdly, the teſtator's eſtate falling 
ſhort. Ademption is the taking away of 
a legacy before bequeathed (1) ; tranſla- 
tion is a beſtowing the legacy before be- 
queathed upon ſome other perſon (2: So 
that ademption may be vithout tranſla- 
tion, but tranſlation of a legacy cannot be 
without ademption. This ademption of 
legacies is two-fold, expreſſed and implied. 
The expreſſed is, when the teſtator doth 


by words take away the legacy before 


given. An implied ademption is, when 
the teſtator doth, by deed without words, 
; . take 


pt. I. Ch. II. S1. OF LEGACIES. 


take away the legacy (a). But ademption 
of legacies is no more to be preſumed, 
| than 


(a) Where a father makes a proviſion for a child 


by his will, and afterwards gives to ſuch child, being 
a daughter, a portion in marriage, or being a ſon, a 


ſum of money to eſtabliſh him in life, (ſuch portion or 


ſum being of equal or greater amount than the legacy,) 
it is an implied ademption of the legacy; for the law 


will not intend that the father deſigned two portions | 
to one child: Hartop v. Whitmore, 1 P. Wms. 680. 


Blois v. Blois, 2 Ch. Rep. 85. Jenkins v. Powell, 
2 Vern. 115. Jeſſon v. Jeſſon, 2 Vern, 257. Farn- 
ham v. Phillips, 2 Atk. 216. Watſon v. Earl of Lin- 


colin, Amb. 325. Elliſon v. Cookſon, 2 Bro. Ch. 


Rep. 307. ; but this impuication will not ariſe, if the 
proviſion by the will be by bequeit of the reſidue, 
Farnham v. Phillips, 2 Atk. 216.; or it the provi- 
ſion in the father's life-time be ſubject to a contingen- 
cy, Spinks v. Robins, 2 Atk. 491., or be not ejuſdem 
generis with the legacy; Grave v. Earl of Saliſbury, I 
Bro. Ch. Rep. 425.3 or if the teſtator be a ſtranger ; 
Shudall v. Jekyll, 2 Atk. 516. Powell v. Cleaver, 2 
Bro. Ch. Rep. 499.; and ſuch implication is always 
| liable to be rebutted by evidence. Shudal v. Jekyll, 
2 Atk. 516. Debeze v. Mann, 2 Bro. Ch. Rep. 165, 
519. But the teſtator, by a codicil, ſubſequent to 
giving the portion or advancement, ratifying and con- 
firming his will, though a new publication, has been 
held not ſufficient to rebut the preſumption of his in- 
tention to adeem the legacy ; ſuch words being only 
words of form. Irod v. Hurſt, 2 Freem. 224. With 
reſpect to what legacies ſhall be conſidered aceumula- 
tive, and what merely in ſubſtitution, the rule which 
prevails 


349 


t 
> 
15 
i 
oy 
. 
5 
Hh 
. 
E 0 % 
6 
it: 
ih 
th 
| 
M218: 
: 
1/14] 
17 37 
14 
Mort 
% 
19 
Ui 
4371 
1 
4 
1 
1 
"” 
£38 
169 
** 
ih 
13 
"= 
i% 
i, 


1100 


350 


13) Swinburne, 
part 7. C20. 


A TREATISE OF EQUITY. Book IV. 


than the revocation of the teſtament, un- 


leſs it be proved (4), notwithſtanding the 
length of time, or alteration of circum- 


ſtances; for a revocation by implication 


muſt be a neceſſary implication, and wholly 
inconſiſtent (5). And where it is ſaid, that 
- "8s 


prevails in the civil law has been diſtinctly recognized 
as the rule which ought to obtain in our courts of 
equity, namely, that where two pecuniary legacies are 
given by the ſame will, prima facie, they are not accu- 
mulative ; but where the two legacies are in different 


writings, there the preſumption ſhall be that they were 


intended as accumulative, ſee Hooley v. Hawon, 1 
Bro. Ch. Rep. 390. in a note; but the preſumption 
in either caſe may be repelled by internal evidence, 
Allen v. Callow, 3 Vez. 289. Barclay v. Wain- 
wright, 3 Vez. 462.; Holford v. Wood, 4 Vez. 76. 
As to ademption of ſpecific legacies, ſee the follow- 
ing ſection, 


(5) The law will preſume a teſtator to have intend- 
ed to revoke his will, not only from a ſubſequent 
alienation or diſpoſition of his property, inconſiſtent 
with his will, but alſo from a material alteration in the 


. circumſtances of his ſituation ; and, therefore, a ſub- 


ſequent marriage and iſſue will, by implication, re- 
voke a will made during celibacy, This implication 
is evidently founded on the preſumption that a teſtator, 
having contracted a new relation, means to diſcharge 
the duties which attach to it; and, as new objects o 


care ariſe, which he did not contemplate when he made 
8 his 


Pt. I. Ch. II. $1, OF LEGACIES. 


as the latter teſtament doth deſtroy the 
former, ſo the latter part of the teſtament 


doth 


his will, ſuch will mall! not be regarded as intended 


to prevail, but by operation of law is revoked. See 
Lugg v. Lugg, 1 Lord Raymond, 441. Parſon v. 
Lance, Ambl. 557. Wellington v. Wellington, 4 
Burr. 2165. Jackſon v. Hurlock, Ambl. 490., and 
caſes there cited. Chriſtopher v. Chriſtopher, 4 Burr. 
2182., in a note. Spragg v. Stone, Ambl. 721. Brady 
2. Cubit, Doug. Rep. 31. Shepherd v. Shepherd, 5 


Term Rep. 57., in a note; and Doe, on demiſe of 


Lancaſhire v. Lancaſhire, 5 Term Rep. 49.; in which 
it was held, that marriage, and the birth of a poſthu- 
mous child, would raiſe the N of an inten- 
tion to revoke. 


But if the diſpoſition made by his will was not of his 
whole eſtate, the preſumption of change of intention 
will not ariſe; and even in thoſe caſes in which the 


preſumption does ariſe, evidence is admiſſible to re- 


but it. See Brady v. Cubit. It being thus ſettled, 


that a ſubſequent marriage, and having iſſue, will 


amount to an implied revocation of a will diſpoſing of 
the whole of the teſtator's eſtate, it may be material to 


conſider, whether either of thoſe circumſtances ſing- 


ly, as a ſubſequent marriage, or the ſubſequent birth 
of a child, will raiſe ſuch preſumption. —1ft, With re- 
ſpect to marriage alone. In conſidering this point, it 
will be proper to diſtinguiſh wills of real eſtate from 
wills of perſonal eſtate; for, as to wills of real eſtate, 
it is not neceſſary that marriage alone ſhould be a re- 
vocation of a will; becauſe the law has, in moſt caſes, 
provided for the wife out of her huſband's lands ; and 


though 
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doth overthrow the former part: that is 
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true, when it is evident that the teſtator 
did 


though it were a revocation, it would not let in the 


claim of the wife, as the land would in ſuch caſe de- 


ſcend to the heir. As to wills of perſonal eſtate, Lord 


Northington, in Jackſon v. Hurlock, Ambl. 494., is 
reported to have ſaid, ** There is no determination 
that marriage ſingly would revoke a will of perſonalty, 
It would be dangerous to inſiſt that marriage {imply 
revokes a will ; upon the other hand, it would be as 


dangerous to ſay that no alteration of circumſtances 


ſhall operate as an indication of intention to revoke. If 
ſuch a caſe were to come before me, upon a legal inte- 
reft, I ſhould put it into a proper way to be determined. 
There ſeems little reaſon to preſume ſuch intention, 
from the ſimple act of marriage, for the law has pro- 
vided for the wife. There is no determination that 
marriage ſimply is a revocation of a will of land.“ 


Doctor Hay, in giving judgment on the above caſe 


of Shepherd v. Shepherd, ſtates, that marriage and 


children at once revoke a will, but marriage alone 
will not; becauſe the law allows other proviſions for 
a wife, and ſhe may provide for herſelf previous to 
her marriage; if ſhe do not, it is her own fault, and 
the law will not preſume any thing in her favour to 
revoke her huſband's will. This is ſettled in abundance 
of caſes, and is an incontrovertible poſition.” In ano- 
ther paſſage of that very elaborate judgment, the learn- 
ed Judge, in obſerving upon the caſe of Jackſon v. 
Harlock, ſtates, ** that caſe goes no further than to re- 
cogmze the rule, that marriage without iſſue cannot re- 


voke a will ; which rule was before eſtabliſhed by many 
| e bees 


1 — * 
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did mean it ſhould be ſo. But if it be 


doubtful, we ought to labour diligently to 
ſave 


caſes.” A ſolemn adjudication upon a point imme- 


diately before a court of competent juriſdiction muſt, 
in all cafes, materially weaken the force of any general 


reaſoning militating againſt ſuch adjudication; but it is 
obſervable, that this point, whether marriage alone 


uill amount to an implied revocation of a will of per- 


ſonal eſtate, was not the point before the court ; and 
that, though the learned Judge treats it as a point de- 
termined in many caſes, he does not ſtate a ſingle one; 
and he evidently, if reliance may be had on the report 
of Jackſon v. Hurlock, by Mr. Ambler, ftrains Lord 
Northington's obſervation in his judgment on that caſe 
beyond its fair tendency ; for his Lordſhip does not re- 
cognize the doctrine, that marriage alone is not an 


implied revocation of a will of perſonal eſtate, but 


merely obſerves, that there is no determination that it 
is; and when referring to a will of real eſtate, he re- 
marks, that there ſeems little reaſon to preſume ſuch 
intention from the ſimple act of marriage, for the law 
has provided for the wife; but he does not even in that 
caſe affirm, that it had been decided that it was not, 


but confines himſelf to ſtating, that there is no de- 


termination that marriage ſimply is a revocation of a 
will of land.” In the abſence of precedent, and I con- 


feſs I have found none, we muſt neceffarily reſort to 


general reafoning. That marriage and iſſue will raiſe 
an implication of inrent to revoke a will made during 
celibacy is admitted; but upon what is {uch implication 
founded ? Upon the credit which is due io every man, 
that he intends to diſcharge thoſe moral duties which 
attach to the relation of huſband and father; or, to 

Von; . Am - ule 
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therefore, the ſame thing be deviſed to 
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ſave the teſtament from contradiction. If 


two, 


uſe the language of Dr. Hay, as © new objects of care 
ariſe,” to preſume that he intends to extend towards 
them that protective kindneſs which is morally and na- 
turally due to them. But why reſtrict the preſumption 
which ariſes in favour of wite and children to the con- 
currence of both circumſtances ? The claim of the wife 
to a proviſion from the huſband has, at leaſt, a moral 
duty for its foundation. To allow a will made before 


the relation was contracted, and without requiring any 
_ circumſtance indicative of an inclination that ſuch will 


ſhould ſtand, though by its effect the wife be left wholly 
deſtitute, ſeems to require a more concluſive reaſon 
than any J have met with in its ſupport. Out of the 
real eſtate of which the huſband is ſeized, the law has 
{ſecured to the wife a proviſion ; but out of the perſonal 
eſtate of the huſband, except by ſpecial cuſtom, the 
law has made no ſuch proviſion. The firſt reaſon, 
therefore, relied on by Dr. Hay, that the law has 
made other proviſion for the wife, does not generally 
apply to wills of perſonal eſtate, The ſecond reaſon 
which he aſſigns is, that“ ſhe may provide for herſelf 
previous to the marriage.“ It is certainly true that 
the wife might, previous to her marriage, ſtipulate for 
a proviſion out of perſonal eſtate; but it is equally true, 
that ſhe might ſtipulate for a proviſion out of real eſ- 
tate. But the law has not, with reſpect to real eſtate, 
confided her intereſt to her diſcretion; its provi- 
dence has interpoſed between her and thoſe influences 
which might occation her to overlook or diſregard the 
conſiderations of prudence ; it has given her an intereſt 
in the real eſtate of which her huſband is ſeiſed; and 

however 
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two, and one dies, the other ſhall have the 
whole; or, if both ſurvive the teſtator, it 


{hall 


however the good effects of this legal proviſion may, 
by means of truſts, &c. be diſappointed, the principle 
upon which it proceeds is too ſtrongly marked and be- 
neficially felt in the right of the wite to dower, to juſ- 
tity the narrowing of its operation. But it is ſaid, if 
ſhe do not provide for herſelf previous to her marriage, 
it is her own fault, and the law will not prefume any 
thing in her favour to revoke her huſband's will. 
What is her fault? That ſhe has not, when acted 
upon by the tendereſt influences of the heart, purſued 
the dictates of prudence ; that ſhe has confided her 
claims to a proviſion, to the honour, integrity, and 
affection of the man to whom ſhe had confided her hap- 


pineſs. But if it be true that the law will not preſume 


any thing in favour of the wife in reſpect of her omiſ- 
hon, is it equally true that the law will preſume nothing 
in favour of the huſband ? What does his moral cha- 
racter require? That the law ſhould preſume that he 
meant to make that proviſion which a huſband is bound, 
and probably would have made, had not a premature 
death prevented it.“ To ſupply that proviſion requires 
no ſtretch of rational conjecture; the honour, inte- 
grity, and affection of the huſband may be preſumed, 
and upon that preſumption the moral cla:ms of the wite 
may be ſatisfied. No precedent that I have been able 
to find contradicts this concluſion ; but, if there ſhould 
be any, the reader will, I truſt, examine its principle 


and reaſoning before he entirely ſubmits to its autho- 


rity ; bearing in mind, that that for which I have ven- 
turedto contend is not an abiolute but merely an im- 
plied revocation, which is conſequently liable to be en- 

Aa 2 cCountered 
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ſhall be divided betwixt them (c), or they 
(4) Snind. ſhall take it jointly (4). But it is ſuffi- 


part. 7. ſ. 21. . 
Blamford v. cient, 
. 9. 


Bla mford, 5 
3 Bulſ. 105. Anon. 3 Leon, 11. c. 27. Wallop v. Darby, Yelv. 209. Cro. Eliz 
10 Mod. 522+ Fane v. Fane, 1Vern. go. Ridout v. Pain, 3 Atk. 493. | 


countered by every circumſtance indicative of a different 
intention. 


The next point is, whether the birth of a child ſub- 
ſequent to the making of a will, the effect of which 
would leave the child wholly deſtitute, is of itſelf a cir- 
cumſtance ſufficient to raiſe a preſumption of the teſta- 
tor's intention to revoke ſuch will. 


Dr. Hay, in the caſe of Shepherd v. Shepherd, felt 
how © defirable it was to provide for the innocent, and 
to ſupply to a child that proviſion which a father is 
bound to make, and probably would have made had not 
a premature death prevented it. But however well- 

founded (continues the learned Judge) this maxim may 
be, and worthy the attention of a legiſlator and politi- 
cian, yet it muſt yield to the poſitive laws of ſociety, 

particularly in a country of freedom like this; other- 
wiſe, to benefit one, all might be injured.” He after- 
wards obſerves, that a revocation had never been im- 
plied “ on the mere ground of the birth of a child.“ 


If reliance may be had on the accuracy of the re- 
porter, the caſe of Overbury v. Overbury, 2 Show. 
242., is an authority in favour of ſuch an implied revo- 
cation. Upon an appeal before ſentence to the de- 
legates it was adjudged, that if a man make his will, 
and di ſpoſes of his perſonal eſtate amongſt his relations, 
and afterwards hath children and dies, that this is a re- 


vocation of his will, according to the notion of the 
| civilians, 
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cient, in laſt wills, for the revoking of a 


legacy, that the teſtators meaning do ap- 
pear 


civilians, this being inzfficigſum teſtamentum. And in 
the caſe of Wingfield v. Combe, 2 Ch. Ca. 16., Lord 
Nottingham ſtated the following caſe. * A., having 
only a daughter, deviſed his truſtees ſhould convey the 
land to the daughter in fee; the teſtator recovered, and 
after had a ſon ; the daughter ſhall not carry the land 
from the ſon.” But, though there were no authority 
in favour of a preſumption allowed to deſerve the atten- 
tion of the legiſlator and politician, I ſhould ſubmit, 
that its adoption by the Judge would not be a ſtretch of 
thoſe powers and ſound diſcretion which are confided 
to him in the adminiſtration of juſtice. Dr. Hay 
ſtated ſeveral caſes which appeared to him to negative 
the claim of the child. The firſt caſe, Wells v. Wil- 
ſon, is, however, an authority in favour of the child; 
but the learned Judge refers the deciſion to the peculiar 
circumſtances of the caſe. The ſecond caſe, Waltham 
v. Gray, terminated in a compromiſe. The third caſe, 
Ward v. Phillips, reſpected the claim of a poſthumous 
child, and the decree which ſet aſide the will was re- 
verſed by the delegates : * This, ſays the learned 
Judge, is a ſolemn adjudication, and, if founded on 
principle, muſt be deciſive in the preſent caſe.” It is 
obſervable, that the caſe of Shepherd v, Shepherd was 
alſo upon the claim of a poſthumous child; but it may 
be inferred, from the ſtatement of that caſe, that the mo- 
ther was in the third month of her pregnancy at the time 
of herhuſband's death; which affords a reaſonable ground 
for preſuming the huſband's knowledge of her ſitua- 

tion, and conſequently for preſuming his intention to 

provide for ſuch child. But, in the caſe of Ward v. 

| | Phillips. 
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pear by an act otherwiſe inſufficient; as 
if the — or alienation, not being of ne- 


ceſſity, 


Phillips, the ſtatement affords no ſuch inference ; and 


it is poſſible that the father was, at the time of his 
death, wholly ignorant of the pregnancy of his wife ; 
a fact which would prevent any preſumption of particu- 
lar intent in favour of the child. But not to inſiſt on 
any nice diſtinttion or even material difference between 
the caſes of Ward v. Phillips, and Shepherd v. Shepherd, 
and allowing the firſt to be a ſolemn adjudication again(t 
the claim of the child, I will now proceed to try it by 
the teſt propoſed by the learned Judge, namely, whe- 
ther it be founded on principle, and will, for ſuch pur- 
poſe, waive the authority of the contrary decifion in 
the caſe of Overbury v. Overbury, and the other caſe 
referred to in 2 Ch. Ca. 16.—The principle which 
raiſes the prelumption, that every man means to diſ- 
charge the natural and moral obligations which attach 
upon him, is a principle founded on the pureſt candour, 


and its applicabiiicy to certain caſes is allowed ; unleſs, 


therefore, there be in the law of England ſome poſi- 
tive rule which fo reſtricts and narrows the opera- 
tion of this principle, it will be difficult to main- 
tain, that the claims of general conveniency, or that 
the intereſts of juſtice require its circumſcription with- 
in the limits preſcribed to it by the learned Judge. It is 
admitted, that in the Roman law the birth of children 
operate, as a revocation of a precedent will, and that 
the Roman law in general guides the decrees of tlie 
eccleſiaſtical courts. But (ſays the learned Judge) © it 
guides our decrecs no further than where it ſtands un- 
contradicted by the Engliſh law.” —The law of Eng- 
land certainly does, in ſome inſtances, control the civil 

| | law 
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ceſſity (d), but voluntary, be void in 
law (5): Vet the ſecond will muſt be a 
good 


1 Bro. Parl. Ca. 450. Beard v. 


law in matters of eccleſiaſtical cognizance; and, in 


ſuch inſtances, it is the duty of the eccleſiaſtical courts 
to reje the rule of the civil law. But how or where 


has the law of England laid down a rule different from 


the rule of the civil law upon this point ? Had ſuch rule 
been preſcribed by the legiflature, it had been pro- 


duced ; had it grown up with our common law, it had 


been traceable, at leaſt, in ſome of our inſtitutes ; but 
neither the ſtatute-book nor the profound treatiſes of our 
moſt learned and claborate writers furniſh any ſuch rule. 
It muit therefore, if it do exiit, be ſome concluſion ne- 
ceflarily reſulting from a ſubſtantial difference between 
the Roman and Engliſh law in ſome other particular, 
and upon this ground the learned Judge has reſted it. 
In this point, he obſerves, there is a material diſ- 
tinction between the Roman and Engliſh law; in the 
former, the children are conſidered as having a property 
in the effects of the father; in our law we know of no 
ſuch thing, and therefore the effect of the birth of chil- 
dren muſt be very different.“ But though by the law 
of England children have not an indefeaſible property 
in the effects of the father, they have a moral and na- 
tural claim upon him. The law of England has not, 
indeed, in all caſes raiſed that claim into a legal right ; 
neither has it annulled it, but has confeſſedly ac- 
knowledged it and given it effect at leaſt under ſome 
circumſtances : Marriage and iſſue are ailowed to ope- 
rate as an implied revocation, Has the wife property in 
the effects of her huſband ? If ſhe has, by a parity of 
reaſoning, marriage alone would be an implied revoca- 
tion; 


399 


(5) Swinb. 
part 7. ſ. 20. 
21. Raper v. 
Radcliffe, 
Beard, 3 Atk. 92. 
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good will, in all circumſtances, to revoke 


(6) Swinb. if being inte 
(5) 2 former (0), if being intended to operate 
Onions v. as 
Trye, 

2 P. Wms. 343. Limbery v. Maſon, Comyns Rep. 45t, 


tion; but it is ſaid, that ſimply it is not. The wife 
then has no property in the effects of the huſband, 
neither have the children any property in the effetts of 
their father ; but marriage and ifſue will operate as an 
implied revocation : But, as neither wife nor child 
has a property in the effects of the teſtator, the revo- 
cation cannot be implied in reſpect of a property in the 
effects of the teſtator. The diſtinction, therefore, be- 
tween the Roman and Engliſh law in this particular 


Lt cannot be the foundation of the difference contended 
165 . . . 

[| | for between the birth of a child and marriage, and the 
18 birth of a child only. The learned Judge proceeds: 


In England the father may diſpoſe of his effects as he 
pleaſes, and his will muſt fiand, if it be plain, by a 
ſolemn execution, that he meant it ſhould ſtand.” 
The teſtamentary right is admitted; but if the effect 
of its exerciſe be as ſtated by the learned Judge, that 
the will muſt ſtand, it might be material to inquire how 
its revocation is implied by marriage and the birth of a 


1 child. The learned Judge admits, that a parent 
# | ſhall not be preſumed to leave his child without provi- 
1 7 ſion, an infant who certainly could never have offended 
I | him: © But here (ſays the learned Judge) he has ac- 
1 | tually done it;“ and ſo he has actually done it in the 
| caſe in which the law will imply a revocation. It 1s 

| | equally under his hand, but the law interpoſes and pre- 
| vents an effect which it cannot preſume the teſtator to 
"Ni | have intended, without refuſing to him credit for thoſe 
' þ moral and natural feelings with which nature has ſe- 
| cured the claims of the child. But though the law pre- 
5 | | | ſumes 
i 
| MI 
1 
| 
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as a will, and not merely as an inſtrument 
of revocation (e). 


ſumes that to have been intended which the general 


dictates of nature would inſpire, it ſtops there; in fa- 
vouring the claims of the child, it breaks not in upon 
the diſpoſing right of the father: The preſumption 
which it raiſes yields to circumſtances indicative of a 
contrary intention, and efficiently operates only in thoſe 
caſes where no ſuch circumſtances occur. 


(c) See 1 vol. b. 1. c. 6. ſ. 19., in which the dif. 


ference of opinion upon this point is ſtated. 


(d) It muſt alſo be a ſubſiſting will at the time of 
the teſtator's death, Goodright v. Glazier, 4 Burr. 


2512., unleſs the ſecond will expreſsly revoke the 
firſt; for, in ſuch caſe, the firſt will being once clearly 


revoked, nothing but a new will can ſet it up again. 
Burtenſhaw v. Gilbert, Cow. 49. 


(e) Our author here refers to wills of real eſtate, 


in which a difference of ſolemnities is prefcribed, as 


to a will which is to operate ſubſtantively, and a will 


which is merely to revoke a former. As to ſuch points 
of difference, ſee 1 vol. b. 1. c. 3. 1. 10., and Onions v. 


Tryer, 1 P. Wms. 343. 
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SECTION I.. 


N a deviſe of debts, the true diſtinction 


ſeems to be between a legacy in nu- 
meratis, and a ſpecific legacy. For, in 
the firſt caſe, the legacy will remain, 
though 1t 1s deviſed out of debts paid in 


to the teſtator : But a ſpecific legacy may 


) Pawlet's he Joſt by being altered (1). And there is 


Caſe, Raym. 


Rey. 335 No foundation (2) for the difference taken 
— in the books (3), between a voluntary and 
Rider v. Wager, 

F 1 payment (J), for the _ 
Att — 

3 3 
Parkyn, Ambl. Rep. 566. Aſhburner v. Macguire, 2 Bro. Ch. Rep. 108. (2) Orme 


v. Smith, 2 Vern. 681. Earl of Thomond v. Earl of Suffolk, 1 P. Wms. 464. Ford v. 
Fleming, 2 P. Wms. 469. Attorney-General v. Parkin, Ambi. Rep. 566. Aſhburner ». 
Macguire, 2 Bro. Ch. Rep. 108. Badrick v. Stevens, 3 Bro. Ch. Rep. 431. (3) Crockatt 
v. Crockat', 2 P. Wms. 164. Lawſon v. Stitch, 1 Atk. 508. Partridge v. Partridge, Forreſt. 
228. See alſo Swinburne, part 7.1. 20. Drink water v. Falconer, 2Vez. * 


(/) Though the diſtinction between a voluntary and 
compulſory payment be exploded where the bequelt 
is ſpecific, yet the diſtinction has been allowed in ſome 
caſes where the legacy was in numeratis, ſee Cole- 
man v. Coleman, 2 Vez. Jun. 639.; and in ſome of 
the caſes in which the diſtinction is denied, it has been 
held, that a payment of the debt, when voluntary or 
compulſory, ſhall not adeem a legacy in numeratis ; 
Earl of Thomond v. Earl of Suffolk, 1 P. Wms. 464. 
Aſhton v. Aſhton, 3 P. Wms. 384. Bronſdon v. Win- 


ter, Ambl. 57. Attorney-General v. Parkin, Ambl. 


566, and in others, that a i payment though voluntary, 
| ſhal! 


Let — — r en SM moron 1 wy 


all 
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might be with an intent to ſecure the le- 
gacy in all events. | 


ſhall adeem the legacy, though in numeratis. Bradrick 
v. Stephens, 3 Brown's Ch. Rep. 431. 


SECTION III. 


A ND regularly (g), if the legatory die 


before the teſtator, or before the 
condition upon which 1t 1s given be per- 


formed, or before the legacy be veſted in 


intereſt 


z) The rule is properly ſtated as a general rule; 
for a bequeſt may be ſo ſpecially framed as to prevent 
the death of the legatee operating a lapſe of the legacy. 
See Sibly v. Cook, 3 Atk. 572. Sibthorpe v. Moxon, 
3 Atk. 580. Bridge v. Abbott, 3 Bro. Ch. Rep. 224. 
Neither will the rule extend to a legacy to two or more; 


for though, by the civil law, there is no ſurvivorſhip 


amongſt legatees, Swinburne, part 1. ſ. 7., yet it is ſet- 
tled, that a legacy to two or more is not extinguiſhed 
by the death of one, but will veſt in the ſurvivor. 
Northey v. Burbage, Gilb. Rep. 137. Buffar v. Brad- 


ford, 2 Atk. 220. Nor will the rule extend to thoſe _ 


caſes where the legacy is given over after the death 
of the firſt legatee ; for, in ſuch caſes, the legatee in re- 
mainder ſhall have it immediately. 1 And. 33: pl. 82. 

Miller 
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(2) Swind. 


part 1. ſ. 7, 4. 


Stapleton v. 
Cheales, 


Gilb. Rep. 76. 


(2) Burnett v. 
Holgrave, 


1 Eq. Ca. Ab. 


296, 297. 


2 Bar low v. 


rant, i Vera. 


255. f 
Ne vill v. Nevill, 


a Vern. 431. 
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intereſt, the legacy is extinguiſhed (1): 
Yet it is otherwiſe, when the legatee takes 
as nominee only (+), and the legacy is but 
the execution of a truſt (2), So when the 
legacy is not conditional, but modal, as 
201. devi ſed to a boy to bind him appren- 
tice, and he dies before he is bound, his 
executor or adminiſtrator ſhall have it; 
becauſe the ſame is actually deviſed to him, 
and the act of God ſhall not take it out of 
him (3). So if it were deviſed to be paid 
him within ſix months after he ſhall have 
ſerved his apprenticeſhip, the ſerving the 
apprenticeſhip 1s not a condition annexed 
to the legacy, but only an appointment 


Miller v. Warren, 2Vern. 207. Perkins v. Mickleth- 
waite, 1 P. Wms. 274. Willing v. Baine, 3 P. Wms. 
113. Scoolding v. Green, Pre. Ch. 37. Hornſby v. 
Hornſby, Moſely, 319. Darrell v. Moleſworth, 
2 Vern. 378. Roden v. Smith, Ambl. 588. 3 Ves. 
Jun. 15. 16. Nor will a legacy lapſe by death 
of legatee in teſtator's life-time, if he be to take 
as a truſtee, See Oke v. Heath, 1 Vez 140. But ſee 
Eacles v. England, 2 Vern. 468., where the point i 
doubted. As to veſted legacies, ſee the following ſee- 
tion. As to the effect of a lapſed deviſe, ſee For- 
teſcue's Rep. 182, 184. 2 Bla. Rep. 736. Andrews Rep. 


(þ) The caſe referred to, Burnett v. Holgrave, is 
conſiderably weakened, in point of authority, by the 
caſe of Oke v. Heath, 1 Vez. 135. : 

when 
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when it ſhould be paid. And though a 


will is no deed, becauſe a ſeal is not ne- 
ceſſary to it (i), yet it may have the force 
and effect of a deed: And, therefore, if a 
perſon ſays in his will,“ J forgive ſuch a 
debt, or my executor ſhall not demand it, 
this is a diſcharge of the debt (/), though 
the debt or dies in the life of the teſtator (4). 


But, ifa debt is mentioned to be deviſed 


to the debtor, without words of releaſe or 
diſcharge of the debt, if the debtor died 
before the teſtator, that will be a lapſed 
legacy, and the debt will ſubſiſt. And, if 
the firſt clauſe in the will imports a de- 
viſe only, and the latter clauſe amounts 
to a releaſe and diſcharge of the debt, the 
latter clauſe ſhall be coupled with the 
former,. as to be ancillary and dependant 
upon it, viz. if the legacy took effect, 
then the executor to releaſe, Sc. (5). 
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(4) Sibthorpe 
v. Moxom, 

3 Atk. 580. 
Toplis v. Bakery 
E. Hil. T. 

178 

| P. Wms, 86. 
note (2), 
Cox's Ed. 


(5) Elliott v. 
Davenport, 


1 P. Wms. 83. Toplis v. Baker, E. T, 278. 


(i) A will, as it cannot take effect in the life-time of 
the teſtator, cannot, though ſealed and delivered, take 
effect as a deed. Elliott v. Davenport, 1 P. Wms. 83. 
but though a will and a deed cannot unite, yet an in- 
ſtrument, though called a deed and in the form of a 
deed, may be teſtamentary, Habergham v. Vincent, 
IVez. Jun. 235. | 


00 That a parol declaration by the obligee may ope- 
rate in equity as a releaſe of a bond, ſee Weckett v. 
Raby, 3 Bro. P. C. 16. 


5 
+4 
| 
j 
+ 
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SECTION 1V. 


UT a legacy is an immediate duty, 
though payable zu futuro, and is an 
intereſt veſted (+), which ſhall go to the 


executor 


(&) As if the legacy be to the legatee, payable to him 
at a certain age, and the legatee die betore he attain 
ſuch age, yet this is a veſted and tranſmiſſible intereſt 
in the legatee ; for it is debitum in preſent? though /clven- 
dum in futurz ; Cloberry's Caſe, 2 Vent. 342. 2 Ch. 
Ca. 155. ; Collins v. Metcalfe, 1Vern. 462. ; Gordon 
v. Raynes, 3 P. Wms. 138. ; Anon. 2Vern. 199. ; but 
the repreſentative of the legatec muſt wait till the time 
at which the legacy is payable, unleſs the whole intereſt 
be given, Crickett v. Dolby, 3Vez. Jun. 15. but if the 
legacy be to the legatee generally, at or when he attam 
ſuch age, it will lapſe by the death of the legatee before 
ſuch age; Cloberry's Caſe, 2 Vent. 32. Snell v. 
Dee, 2 Salk. 415. Onſlow v. South, 1 Eq. Ca. Ab. 
295, 299. And this diſtinction, which is borrowed from 

the eccleſiaſtical court, though detued by the Lord 
Keeper in Yates v. Fettiplace, 2 Vern. 417., appears to 
have been frequently recognized. See Dawſon v. Kil- 
let, 1 Bro. Ch. Rep..119. but docs not prevail in the 
conſtruction ot deviſes of real eſtate, nor is to be ex- 
tended or favoured in the conſtruction of perſonal le- 
gacies, Machell v. Winter, 3 Vez. Jun. 544. It the 
legacy be made to carry intereſt, though the words *'tv 
be paid, or payable,” are omitted, it is a veſted and tranſ- 
miſſible interelt, Cave v. Cave; 2 Vern, 508. Clo- 
berry's 
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executor or adminiſtrator of the legatee. 
So of a ſhare of an inteſtate's eſtate, or a 
ſum of money deviſed out of lands (/) ; 
for it is looked upon as a legacy, and de- 
pends merely on the will, and 1s governed 
by the eccleſiaſtical law, which is ſo; 
otherwiſe, where it depends upon a deed ; 
for a truſt is guided by the intent. And 
if a ſettlement 1s made, and lands charged 
vith ſuch a ſum of money, as a will ſhould 
declare ; there the will would be but de- 
clarative, and not operative (1). And 


berry's Caſe, 2 Vent. 342. Ch. Ca. 155. Stapleton v. 
Cheales, 2Vent. 673. Hubert v. Parſons, 2 Vez. 263. 
Fonnereau v. Fonnereau, 3 Atk. 645. So if the bequeſt 
be to A. for life, and after the death of A. to B., the 
bequeſt to B. is veſted upon the death of teſtator, and 
will not lapſe by the death of B. in the life-time of A. 
Anon. 2 Vent. 347. Pinbury v. Elkin, 1 P. Wms. 
566. Darrell v. Moleſworth, 2 Vern. 378. Tunſtall 
v. Brachen, Ambl. 167. Dawſon v. Killett, 1 Bro. 
Ch. Rep. 119. Jeal v. Titchener, 4th July 1771. 
Clarke v. Roſs, 22d November 1773; ſtated in a note 
to Dawſon v. Killett. Barnes v. Allen, 1 Bro. Ch. 
Rep. 181. Monkhouſe v. Holme, 1 Bro. Ch. Rep. 
298. 


(1) See Stapleton v. Cheales, Pre. Ch. 317., and 
b. 2. pt. 1. c. 8. ſ. 7. note (J). 


this 
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(1) Lord Paw- 


lett's Caſe, 


367. 


2 Ventr. 366, 


— 
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(2) Snell v. Dee, 
2 Salk. 415. 
Dawſon v, 
Killett, 

1 Bro. Ch. Rep, 


119, 


(3) Harvey v. 
Aſhton, 
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this 1s the true difference (2), (and not 
that which is laid down in ſome books,) 
that where the time is annexed to the le- 
gacy itſelf, and not to the payment of it, 
if the legatee dies before the payment, it 
is a lapſed legacy: Otherwile, if the time 
be annexed only to the payment of it (n. 
So a contingency, as after the death of 
the firſt deviſee without iſſue living at his 
death, veſts immediately, though not 
aſſignable over (); for this is a near and 
common poſſibility. And where words 
refer to that which muſt needs happen, 
there ſhall be no contingency (3). 


2 Eq. Ca. Ab. 539. in a note. See Lord Douglas v. Chalmer, 2 Vez. Jun. 501. 


(m) This difference does not hold as to legacies or 
portions charged on real eſtate; King v. Withers, For- 
reſt. 122.; Pawlett v. Pawlett, 1 Vern. 204. 321.; 
Yates v. Fettiplace, 2 Vern. 417.; unleſs the time of 
payment be poſtponed for the convenience of the eſtate. 


(a) That ſuch an intereſt is, though not grantable 
at law, tranſmiſſible and deviſable, fee b. I. c. 4. $2. 
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SECTION V. 
T ASTLY, If a man deviles ſpecific le- 


gacies (o) and pecuniary legacies, and 
the eſtate falls ſhort to anſwer the pecuni- 
| ary 


(o) © There are two kinds of gifts included under 
the deſcription of ſpecific legacies. Firſt, when a 
particular chattel is ſpecifically deſcribed and diſtin- 
guiſhed from all other things of the ſame kind : Se- 
condly, ſomething of a particular ſpecies which the ex- 


ecutor may ſatisfy by delivering ſomething of the lame _ 


kind, as a horſe, a diamond ring, &c. The firſt kind 
may be more properly called an individual legacy ; and 
if the thing ſo bequeathed is not found among the teſta- 
tor's effects, it fails; {ſee Selwood v. Mildmay, 3 Vez, 
Jun. 310.) or if given firſt to A. and then to B., they 
mult divide it; or if it is diſpoſed of in the life of the 
teſtator, it is an ademption of ſuch legacy.“ See Lord 
Hardwicke, Purſe v. Snaplin, 1 Atk. 416, 417. See 
allo Domat, 2 vol. B. 4. tit. 2. F 11. 21. 


As to what will be a ſufficient deſcription to render 
the legacy ſpecific, it may be proper to ob:erve, that 
our courts lean againſt conſidering Jegacies as ſpecific, 
becauſe of the conſequences ; per Lord Hardwicke, 
Ellis v. Walker, Ambl. 310. ; but if the words are 
clearly indicative of an intention to {eparate the parti- 
cular thing bequeathed from the general property of the 
teſtator, ſuch intention ſhall prevail; therefore, though 
it be difficult to make pecuniary legacies ſpecific, yet 

Vol. II. B b ſuch 
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ary legacies, they ſhall abate 1n proportion 
(Y); but nothing ſhall be abated from the 
ſpecific 


ſuch there are, as a certain ſum of money in a certain 
bag or cheſt; Lawſon v. Stitch, 1 Atk. 508.; or the 
bequeſt of a ſym of money in the hands of B. Hinton 
wv. Pinke, 1 P. Wms. 540. ; or of 2000/. the balance 
due to teſtator from his partner on the laſt ſettlement 
between them, if the teſtator did not draw it out of 
trade before he died; Ellis v. Walker, Ambl. 310. ; 
ſo a bequeſt of a bond, or of teſtator's ſtock in a parti- 
cular fund; Aſhburner v. Macguire, 2 Bro. Ch. Rep. 
I08. ; Aſhton v. Aſhton, Forreſt. 152. ; Avelyn Y. 
Ward, 1 Vez. 425. ; or a legacy to be paid out of the 
pe of a farm which the teſtator directed to be carried 


; Maquet v. Maquet, 2 Bro. Ch. Rep. 125 ; and as 
| hy teſtator, having dillinguiſhed and ſeparated a par- 


ticular chattel or part of his properiy from the general 
bulk of it, will render the bequeſt of ſuch particular 


chattel a ſpecific legacy, ſo may the teſtator carve ſpe- 


cific legacies out of ſuch ſpecific chattel ; as where the 


teſtator gives part of the debt due to him from A., it 


will be a ſpecific legacy; Heath v. Parry, 3 Atk. Iog.; 
ſo a bequeſt of part of teſtator's ſtock in a particular 
fund ; Sleech v. Thoringdon, 2 Vez. 563.; and if 
the chattel ſo parcelled out into ſeveral ſpecific lega- 
cies prove deficient, the ſpecific legatees, though not 
liable to abate with the general legatees, muſt abate 
proportionably among themſelves ; Sleech v. Thoring- 
don; as muſt ſpecific legatees of diflin& chattels on 
deficiency of general aſſets; Duke of Devon v. Atkins, 
2 P. Wms. 382.; Long v. Short, 1 P. Wms. 403: ; 
T hat evidence is admiſſible to ſhew the ſtate of teſtator's 

property 
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ſpecific legacies (1). And where one de- 


viſes to his wife all his perſonal eſtate at 
| V., this 


property at the time of making his will, ſee Selwood v. 
Mildmay, 3 Vez. Jun. 308. 


With reſpe&t to Lord Hardwicke's ſecond kind of 
ſpecific legacies, where the executor may ſatisfy the 
legacy by delivering ſomething of the ſame kind, the 
will being merely deſcriptive of the ſpecies and not of 
the individual thing, as an horſe, &c. See Partridge 


v. Partridge, Forreſt. 227., and _ v. Winter, 


Ambl. 57. 


p) And as all legatees are on a deficiency of aſſets 
to be paid in proportion, ſo if the executor pay one of 
the legatees, yet the reſt ſhall make him refund in pro- 
portion; nay, if one of the legatees get a decree for 
his legacy and is paid, and afterwards the aſſets appear 
to have been originally deficient, yet the legatee who 
received ſhall refund; but if the executor had at firſt 
enough to pay all the legacies, and afterwards, by his 
waſting the aſſets, they become deficient, in ſuch caſe 
the legatee who has received his legacy, ſhall not be 
compelled to refund, but ſhall retain the advantage of 
his legal diligence, which the other legatees neglected 
by not bringing their ſuit in time before the waſting by 
the executor ; whereas, if the other legatees had com- 
menced their ſuit before ſuch waſte committed, they 
might have met with the like ſucceſs ; et vigilantibus 
non dormientibus jura ſubveniunt. Anon. 1 P. Wms. 
495. Edwards v. Freeman, 2 P. Wms. 446.; Wal- 
cot v. Hall, 2 Bro. Ch. Rep. 305. But though a lega- 
tee who has received his legacy may, if the aulets were 

B b 2 


originally 


1 Vein. 
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(1) Sayer v. Sayet 
Uher. 688. 5 
Brown v. Allen, 


31. 


Hern v. Meyrick 
1 Salk. 416. 
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ſ2)Sayer v.Sayer 
2 Vern. 688. 


(2) Webb vWebb 
2 Vern. 111: 
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M., this is a ſpecific legacy, and is as if he 
had enumerated all the particulars there (2). 
So a ſpecific legatee is not to abate in pro- 
portion with other legatees (7), where 
there is a deficiency to pay debts (3): Vet 


in any caſe, he cannot have more than 


the teſtator deviſed him, although the 
teſtator had not power over it. So when 
the teſtator doth bequeath any thing in 


ſatis faction or recompence of ſome injury 
by him done; this legacy is not to abate 


originally deficient, be called upon by other legatees to 


refund, yet he is not bound to refund at the ſuit of the 
executor, unleſs the payment by the executor was com- 
pulſory; Newman v. Barton, 2 Vern. 205.; or the 
deficiency created by debts which did not appear till 
after payment of the legacy; Nelthorp v. Hill, 1 Ch. 
Ca. 136.; but the executor will, in ſuch caſe, be per- 
ſonally liable; Vintner v. Pix, 1 Ch. Rep. 71.; but 
if there be a deficiency to pay debts, a legatee who has 
received his legacy is, in all caſes, liable to refund to 


creditors; Noel v. Robinlon, 1 Vern. 94.; Hodges v. 


Waddington, 2 Vent. 360. Hardwicke v. Mynd, Auſtr. 


Rep. 113. That a creditor is not liable to refund a 


part of his debt received before bill filed, in order to 
come in part paſſu with other creditors, ſee Lowthian 
V. Haſſel, 4 Bro. 170. 


(q) But ſpecific legetees muſt abate „ 
amongſt then elves if there be a deficiency of general 
allets, D. of Devon v. Atkins, 2 P. Wms. 381. 


any 


— — ee e 
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any more than a ſpecific legacy: But if a 

man deviſes ſpecific and pecuniary lega- 
cies, and afterwards ſays, that ſuch pecu- 

nary legacies ſhould come out of all his 
perſonal eſtate, or words tantamount ; or 

if there is no other perſonal eſtate than 

the ſpecific legacies ;- they mult be intend- 

ed to be ſubject to the pecuniary legacies, 
otherwiſe he muſt mock the legatees (4). f Ker 
So a legacy deviſed to be paid in the firit 

place, ſhall abate (7) if the legacies fall 


ſhort (5). So a devile of 10c/. per ann., (3) Brow 


; to be ſet out by his executor, is not a ſpe- Vera. gr. 
a cific legacy, but guantitatis (6). dee v 


6 3 Atk. 692. Lewen v. Lewen, a Vez. 417. 


p ( See Lewen v. Lewen, 2Vez. 417., in which caſe 
. Lord Hardwicke ſtates, that he ſnould have doubted 


if the determination of Brown v. Allen, had the legacy 
8 deen a proviſion for a wife. | 
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PART I. 


CHAP . 


Of the Probate of Wills. 
SECTION 1. 


= we cannot omit making ſome 
mention of executors and admint- 
ſtrators, at leaſt with reſpect to their of- 
fice and duty. Executors and admini- 
ſtrators differ in little elſe than in the 
manner of their conſtitution, their of- 
fices being almoſt exactly the ſame. And 
this conſiſts chiefly in three things: iſt, 
the proving the will: 2dly, the pay- 
ment of debts; and, gdly, the making 
an account. As to the firſt, the eccleſi- 
aſtical court is the proper place to try 
wills and to prove them, and the chan- 

cellor 


f ˙ . XF 
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cellor will not try them here (a). But al- 
though the probate of a teſtament of per- 
ſonals belongs only to the ſpiritual court; 
yet of lands, or ſuch things as ſavour of 
the realty, it is otherwiſe; however, by 
agreement they may be proved there. 
And in ſome boroughs a deviſe of lands 
is, by cuſtom, reputed a deviſe of chat- 
tels, and fo proved before the ordinary, 
and after before the mayor in the huſ- 


(a) The probate of wills appears to have been an- 


tiently in the county courts, but the juriſdiction of the 
county court having been loſt by non-uſage, the ſpiri- 
tual court is the only court which, except by ſpecial 
cuſtom, has now authority to receive the probate of 
wills. The ſeal of the eceleſiaſtical court is, therefore, 
concluſive evidence of the will; Chicheſter v. Phillips, 
Raym. 404. 407.; Noel v. Wells, 1 Sid. 359. But 
though courts of equity cannot decide upon the validity 
of a will, they may, in certain caſes, affect a legacy 
or the reſidue with a truſt, as where the legatee has ob- 


tained his legacy by fraud; or upon a promiſe to take 


as a truſtee for another; ſce B. I. c. 2. § 3. note (u); 
or where the words of the will imply a truſt of the reſi- 
due for the next of kin; lee B. 2. c. 5. $ 3. note (#). 


And it has never been thought, that courts of equity 


have, by declaring a truſt, in any ſuch caſes, infringed 
upon the juriſdiction of the eceleſiaſtical courts; Mar- 
riott v. Marriott, 1 Str. 666., Gilb, Reports 203. 


tings. 
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(1) Netter v. 
Percival Brett, 
Cro. Car. 396. 
Godolphin's 
Orph. Leg, 58. 


| (2) Lady Cheſ- 
ter's Caſe, 

1 Ventr. 20%. 
(3) Lady Cheſ- 
ter's Caſe, 

1 Ventr. 207, 
Partridge's Caſe 
1 Salk. 552. 
Netter v. Brett, 
Cro. C. 396. 
(4) 2 Rolle” "2 
Ab. 315. pl. 1. 


(1) Wentw. Off. 


4 EX. c g. p. 33 
i Godolph. Orph. 


I.-g. p. 2. c. 20. 
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tings (1). So the prerogative court of Can- 
terbury is not to prove a will concerning 
the guardianſhip of a child, which 1s a thing 


conuſable in chancery, and to be adjudg- 


ed, whether it be deviſed purſuant to the 


ſtatute (2). But they may prove a will 
which contains goods and lands (3); 
though formerly a prohibition uſed to go 


guoad the lands (4), for the ſpiritual 
court could not prove the will in part; 
for the will was the whole will, and not a 
part. 


SECTION II. 


UT, as to executors, probate 1s not the 
matter, for he is executor notwith- 
ſtanding in our law, and may do all acts, 
except ſuſtaining actions; in which caſe 
he muſt appear to the court judicially to 
be the executor (4) (1). Yet if he ſhews 
it 


Middleton's Caſe, 5 Rep. bY a. Henſloe's Caſe, 9 Rep. 38. a. 8 8 : Cafe, 1 Mod, 213. 


(5 Though an e before probate, cannot 


maintain 


a r oa A  .oTom.. 
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it to the court when he declares, it is ſuf- 
ficient, though it was proved after the 
action brought (2). And if one execu- 
tor (c) proves the will, it ſuffices for all. 
Neither 1s the refuſal before the ordinary 
any eſtoppel to adminiſter afterwards 


maintain an action in right of his teſtator, he may 


maintain an action in right of his poſſeſſion of his teſta- 


tors effects; Greyſbrook v. Fox, Plowd. 281. a. As 
to the particular acts which an executor may do before 


probate, ſee Godolp. Orp. Leg. p. 2. c. 20., Wentw. 


Off. of Executor. An executor may alſo be ſued be- 
fore probate if he has adminiſtered the teſtator's effects; 
Parten's Caſe, 1 Mod. 213. ; Bowers v. Cook, 5 Mod. 
136, 137.; Went. Off. Ex. 36. An executor may allo, 


before probate, be compelled to diicover the perſonal 


eſtate of his teſtator, though a ſuit be pending in the 
ſpiritual court reſpecting the validity of the will; Dul- 
wich College v. Johnſon, 2 Vern. 49.; whether the 
probate confer any particular authority on the executor, 
ſee Allen v. Dundas, 3 Term Rep. 125.; in which 
caſe the Anon. Caſe in Comyns' Rep. 150., is particu- 
larly conſidered and over- ruled. 


(c) But if all the executors named in the will refuſe 
to prove the will, they cannot after wards adminiſter, 
or att as executors, by force of the will ; but they may 
afterwards prove the will; Plowd. 281., Henſloe's Caſe, 
9 Rep. 37. b.; unleſs adminiſtration has been granted 
upon their firſt refuſal; Wentw. Off. Ex. 38., Broker 
v. Charter, Cro. Eliz. 92. Owen 44. 


when 
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(1) 1 Rolle's 
Ab. q17. pl. 2. 
Duncomb v. 
Walter, 

1Ventr. 370. 
Raym. 481. 
Wink ford v. 
Warnkford, 
1Salk. 302, 303 
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(3) Pawlett v. 


Freak, 

Hard. 111. 
Houſe v. Lord 
Petre, 


1 Salk. 311. 


(4) Wankford 
v. Wank ford, 
1 Salk. 309. 


1 Roll. Ao. go. 


pl. 10. 
Dyer 372. pl. 8. 
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when they pleaſe in our law (3): And we 
have no regard 1n this point to the eccle- 
ſiaſtical law, where a renunciation is per- 
emptory (d). And if an executor dies, the 
executor of the executor ſhall be charged; 
for he is executor of courſe, if the will 
be proved, becauſe there needs no new 
probate. But no one can prove the will 
but he who is named executor in the will, 
and therefore he muſt take adminiſtration 
with the will annexed, if the executor 
died before the probate (4) ; for admini- 
ſtration is an act 2 pars, of which the ſpi- 
ritual court cannot take judicial notice. 


(4) And, therefore, notwithſtanding the refuſal of 
an executor, adminiſtration cannot be granted to ano- 
ther in his lite-time, ſhould he be the ſurviving execu- 
tor, until he be again cited, and have again refuſed ; 
but if, when ſurviving executor, he do actually re- 
nounce, then adminiſtration to another will be good. 
Houſe v. Lord Petre, 1 Salk. 3 I Wankford 2. 
Wankford, 1 Salk, 308. 


Pt. II. Ch. I. $3, OF THE PROBATE OF WILLS. 


| SECTION III. 


ND if a man makes his will, which is 
proved, the ordinary cannot change 

it, nor make another executor or admini- 
ſtrator; becauſe this was the teſtator's act, 
and he hath his authority immediately 
from the teſtator, and is like the heres in 
the civil law, only he is to take nothing 
to his own uſe. Nor hath the ordinary 
any power to grant adminiſtration, but 
when the perſon deceaſed did die inteſtate, 
or that the executors either will not or 
cannot perform the office (e). For the 
executor is conſtituted by the teſtator him- 
ſelf, and by him thought fit, and the 
ordinary cannot adjudge him not to be ſo 
upon a diſability (/) by the canon law, 


ſie) And therefore a grant of the adminiſtration before 
the refuſal by the executor is void. Abraham v. Cun- 
ningham, 1 Vent. 303. 2 Lev. 182. J. Jones, 72. 2 

Mod. 146. | 


(J) As to what perſons are incapable of being exe- 


cutors, ſee Godolph. Orph. Leg. part 2. c. 6. Wentw. 
Off. of Exec. p. 17. : 


a$ 
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as where he became a bankrupt (g); for 
that 1s not received here, but as far as 
admitted from time immemonal (1). 
Otherwiſe of a natural diſability, as aon 
compos, Sc. (2). And if an executor (g) 
takes adminiſtration (5), or be once ſworn, 
though he will not after adminiſter, the 
ordinary cannot make any other (4) ; but 
it ſhall be accounted the teſtator's folly to 
make ſuch an one executor as will not 
adminiſter. And, after an executor has 
once adminiſtered, he cannot refuſe; or 
elſe an executor migbt convert the goods 
to his own uſe, and then refuſe, ſo that 
a man ſhould never recover againſt him, 
which would be againſt reaſon: Where- 


(g) Though bankruptcy does not determine the le- 
gal right of the executor, the court of Chancery will, 
in order to protect the effects of the teſtator, appoint a 
receiver. Ex parte Ellis, I Atk. tor. And ſo it will 
alſo, if the executor appears o be waſting the eſtate, 
or be a perſon in doubtful circumſtances; and, upon 
the application of a creditor, will ſecure the fund, 
though miſconduct or infolvency be not imputable to 
the executor. See Strange v. Harris, 3 Bro, Ch. Rep. 


365. 


65) What ſhall be deemed ſuch an adminiſlering by 
an executor, as will preclude his refuſal to prove 
the will. See Wentw. Off. of Exec. p. 39. 


fore 
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fore the ordinary ought, in ſuch caſe, to 
compel him to prove the teſtament, un- 
der pain of excommunication, Sc. (5). 


38 


(5) Henſloe's 
Caſe, 9 Rep. 36 


Parten's Caſe, à Mod. 213. 


SECTION Iv. 


{OR the ordinary may make proceſs 
againſt executors to prove their teſta- 
ment, and if they do not come, they ſhall 
be excommunicated ; and if they come 
and refuſe, the ordinary ought, in all that 
he can, to perform the will of the de- 
ceaſed (1). And if any legacy be left 


him, he ſhall not reap the benefit of it, 


if, being duly admoniſhed, he refuſe the 
burthen (i). But the executors may pray 
time to adviſe; and the ordinary 1s to 


ti) That is by the common law; for, by the civil 
law, an executor is entitled to his legacy, notwith- 

ſtanding he refuſe to prove the will, Owen. 44.; and 
it has been held, that where an executor had ſhewn 
his intention to act in the execution of the will, but 
died before probate, that his repreſentative ſnould have 


the legaey, Harriſon v. Rowley, 4 Vez. 212. 
grant, 


(1) Gedolph. 
Orph. Leg. 
part. 1. c. 20. 
8 25 3» 6. 
Wentw. Off. 
Exec. 36, 37. 
ſee Read v. 
Devayues, 

3 Bro. C. R. 95, 
Abbott v. Maſſie 
gVez. 148. 
Anon. Owen, 44. 
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(3) Broker v. 


harter, 


Co. Eliz, ga. 


(4) Slaughter 
v. Mas, 

1 Salk, 42. 
Hage v. Clare, 
4 Mod 15. 

See alſo Waiker 
v. Wool'af on, 

2 P. Wms. 578. 
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grant, in the mean time, letters ad colli- 
gend (3). So the ordinary may grant 
adminiſtration in the mean time, till the 
executors prove the will (c); as during 
abſence beyond ſea (4), minority (5), or 
pendente lite (J); and a caveat is only con- 
cilium, but not præceptum. And an ad- 
miniſtrator durante minori ætate may do all 
things that an executor may; and he has 
more than the cuſtody, for he has the pro- 
perty (m). Yet his releaſe is not good, 

but for ſuch things as he ought to releaſe; 
and he is only a curator in the civil law, 
which is in the nature of a bailiff in our 


(4) Temporary adminiſtration not being within the 
ſtatute which preſcribes to whom the adminiſtration 
ſhall be granted, the ordinary is not bound to grant 


them to the next of kin. Briers v. Goddard, Hob. 250. 


T homas v. Butler, x Ventr. 219. As to the power of 
a temporary adminiſtrator, ſee Walker v. Woollaſton, 
2 P. Wms. 576., where the point is very fully diſ- 
euſſed. | 


(1) Whether adminiſtration could be granted pendent: 
lite, appears to have been formerly doubted. See 
Robin's Cale, Moore, 636. But ſee Slaughter v. May, 
Salk. 42. Lutw. 242. 2 P. Wms. 583. 


(m) When ſuch adminiſtration ceaſes, ſee Pigot's 
_ 5 Rep. 29. 
law, 


— 
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law, who hath no pover over the eſtate, 

but only to ſell bona peritura (5). And cee Gran- 
the court, ex officio, ought to take notice . 
of the eccleſiaſtical law, when it is by that | 


law determined. 


1 
I 
3 
1 : 
£3 
| 
F 
Fi 
1 
8; 
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* R YT ** e 
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SECTION v. 


zur when one dies inteſtate (2), the 
ordinary had formerly power to 
grant the adminiſtration to whom he 


(a) By which muſt be intended, when one dies with- 
out having made a will, or without having named an 


f executor z or, having named an executor, the perſon 
, ſo named refuſes to act; in all which caſes, adminiſtra- 
8 tion muſt be granted, with this difference, that, in the 
firſt, the adminiſtration is general; in the two latter, 
| the adminiſtration is cum te/tamento unnexo. It appears, 
g however, that, at a very early period, namely, by the 


ſtatute of Weſtminſter, the ordinary was bound to pay 
＋ the debts of the inteſtate, ſo far as his goods would ex- 
tend, in the ſame manner that executors were bound in 
caſe the deceaſed had left a will; a uſe more truly 
pious, (obſerves the learned commentator on our laws,) 
than any reguiem or mals for his ſoul. 


pleaſed 


384 
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pleaſed (o). And, therefore, the ordinary 
might well make another, if the commit- 
tee would not adminiſter at all, or but in 


part; for he cannot compel one to ad- 


miniſter; and then is the power of the 
firſt determined, as a man may revoke his 


letter of attorney: For as a former will 


may be revoked by a latter one, by the 


law of the church, 4 ; fortiort may letters 


of adminiſtration (p). And a power or 
authority 1s revocable, as an adminiſtra- 


tion ; becauſe he has nothing to his own 


uſe: Otherwiſe of an intereſt certain, 
But meſne acts executed ſhall ſtand, v:z. 


If the adminiſtration was once lawfully 


granted, though not perhaps where 1t 


was never good (7). Yet, even in the 
| firſt 


(o) As to the origin and extent of the ancient power 


of the ordinary in caſes of inteſtacy, ſee 2 Bla. Com, 
C, 32. Henſloe's Caſe, 9 Rep. 36. b. Offley v. Beſt, 


1 Sid. 370. 


e) If the ordinary ever poſſeſſed this power, it mult 
have been prior to the 31 Edw. 3. c. 11.; for it ſeems 


generally admitted, that an adminiſtration once regu- 
larly granted, and the adminiſtrator acting, or willing 
to act under it, cannot be revoked. See Godolphin's 


Orph. Leg. part 2. e. 31. par. 4. 


(9) „Where there is a former adminiſtration regu- 
larly 


QA Ons . uh, FREY n I On oP IS A - 2 
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firſt caſe, they may be avoided againſt 
creditors for covin, by the ſtatute of 13 


Eliza. 


larly granted, all acts lawfully executed by the firſt 
adminiſtrator, as adminiſtrator, are good in law, and 
ſnall bind the next and ſucceeding adminiſtrators. 
For this reaſon it is, that if adminiſtration be granted 
to a ſtranger, and the next of kin ſue to have it re- 
voked, and the firſt adminiſtrator, (pendente lite, ) during 
the ſuit, ſell the goods on purpoſe to defeat the ſecond 
adminiſtrator, and then the firſt adminiſtration happens 
to be revoked, and the adminiſtration to be committed 
to another, in caſe the ſecond adminiſtrator cannot 
recover theſe goods, or have any remedy, unleſs the 
firſt ſuit for granting the adminiſtration were by ap- 
peal annulled; in which cafe, all that the firſt admi- 
niſtrator did was void, and the ſecond adminiftrator, 
in ſuch caſe, may recover all the goods the firſt admi- 
niſtrator ſold. Again, if the firſt adminiſtration be 
conditionally granted, all the acts which the admi- 
niſtrator doth before the breach of the condition are 
good; ſo that the ſubſequent adminiſtrator cannot 
avoid any gifts or ſales before ſuch breach made by 


the ſaid former conditional adminiſtrator. But fup- 


poſe the biſhop of a dioceſe doth, as he ought, grant 
letters of adminiſtration of the goods of an inteſtate, 
not having bona. notabilia, to one, and the archbiſhop 
grant letters of adminiſtration of the ſame goods to 
another; in this caſe the effect of the firſt adminiſtra- 


tion is ſuſpended, until the other be repealed by ſen- 


tence, And if there be a will concealed, and there- 
upon adminiſtration is granted, after which it happens 
that the will is produced and proved; in this caſe the 
adminiſtration is determined, and all acts vacated which 

Vor. II. Cc | had 
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(1) Packman's 
C ite, 6 Rep. 18. 
b. Cro. Eliz. 459 


(2) Wentw. Off. 
Exec. 366. 
Swinb. part 6. 
83. 12. 

1 Roll. Ab. 


907. pl. 9. 


3 Oey v. Beſt 
1 Sid. 370. 
Price v. Parker, 
1 Lev. 137. 
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Eliz. (1). Andif an adminiſtrator dies, 


his executors cannot meddle with his 


goods, but the ordinary mult grant a 
new adminiſtration, Sc. (2). And, upon 


letters of adminiſtration ſhewn, we muſt 


judge according to their law; for it ſhall 


be intended, that they would not grant 


it againſt law. But although, by the ci- 
vil law, the adminiſtrator was accounta- 
ble as ſervant to the ordinary, and might 


be diſcharged by him, and a repeal might 


have been of the letters of adminiſtration 
at the ordinary's pleaſure; yet, ſince the 


ſtatute 21 H. 8. cap. 5., the adminiſtra- 


tion being duly committed by the ordina- 
ry, cannot now be repealed without cauſe, 


but a prohibition lies (g). So where at 


common law the ordinary was not com- 
pellable to grant adminiſtration at all, and 
alſo might grant it to whom they pleaſed; 
now they are compellable to grant it to 
the next of kin (2). Nor is adminiſtra- 

h tion 


had been formerly done by ſuch a ſurreptitious admini- 
ſtrator.” Godolph. part 2. c. 31. $5. 


(r) Though, by the ſtatute of Weſtminſter, the 
goods of the inteſtate were made liable to the creditors 


of 


We 
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tion now eſteemed like a letter of attor- 
ney, but is rather an office; and admini— 
ſtrators 


of the inteſtate for their joint and lawful demands, yet 
the reſiduum, after payment of debts, remained in their 
hands, to be applied to whatever purpoles the conſciegce 
of the ordinary ſhould approve. The flagrant abuſes 
of which power occaſioned the legiſlature again to in- 
terpoſe, in order to prevent the ordinaries from keep- 
ing any longer the adminiſtration in their own hands, 
or thoſe of their immediate dependants ; and, therefore, 
the ſtatute 31 Ed. 3. c. 11. provides, that, in caſe of 
inteſtacy, the ordinary ſhall depute the neareſt and 
moſt lawful friends of the deceaſed to adminiſter his 
goods ; which adminiſtrators are put upon the ſame 
footing with regard to ſuits, and to accounting, as exe- 
cutors appointed by will. This is the original of ad- 
miniſtrators as they at preſent ſtand, who are only the 


officers of the ordinary, appointed by him in purſuance 
of this ſtatute, which ſingles out the next and moſt 


lawful friend of the inteſtate, who is interpreted to be 
the next of blood, who is under no legal diſability. The 
ſtatute 21 Hen. 8th, c. 5., enlarges a little more the 
power of the ecclefiaftical judge—.” 2 Bla. Com. 495. 
In conſequence of the above two ſtatutes, 31 Edw. 3. 
c. 11. and 21 H. 8. c. 5., the ordinary is compellable. 
firſt, to grant adminiſtration of the goods and chattels 
of the wife to the huſband, or his repreſentatives ; 
Johns v. Row, Cro. Car. 106. ; Squib v. Wyn, 1 p. 


Wms. 382.; and in caſe of his death, he having ſur- 


vived his wife, to his next of kin: And he is bound 
to grant adminiſtration of the huſband's eſtate to the 
widow, or next of kin; but he may grant it to eicher, 


cr both, at his diſcretion, Fawtry v. Fawtry, 1 Salk. 36. 


Le 2 | 2dly, Among 
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ſtrators are enabled to bring actions in 
their own name, and come 1n the place of 
_ executors, 


2dly, Among the kindred, thoſe are to be preferred 


that are the neareſt in degree to the inteſtate ; but of d 
perſons in equal degree, the ordinary may take which 1 
he pleaſes. 21 H. 8. c. 5. 
zdly, That this nearneſs or propinquity of degree i 
ſhall be reckoned according to the computation of the I 
civilians ; Mentney v. Petty, Pre. Ch. 593.; Lloyd 
Vi. Tench, 2Vez. 215. ; and not of the canoniſts, which 
the law of England adopts in the deſcent of real , 
eſtates ; becauſe in the civil computation the inteſtate 8 
himſelf is the ferminus a quo the ſeveral degrees are , 
numbered, and not the common anceſtor, according 
to the rule of the canoniſts: And, therefore, in the firſt 1 
place, the children, or, on failure of children, the pa- b 
rents of the deceaſed, are entitled to the adminiſtra- 0 
| tion ; both which are, indeed, in the firſt degree ; h 
| | but with us the children are allowed the preference; FR 
then follow brothers, grandfathers; Blackborough v. 5 
Davis, I P. Wms. 40.; Woodroffe v. Wickworth, 2 
Pre. Ch. 527. ; uncles, or nephews ; Durant v. Preſt- t 
wood, 1Atk. 454. ; who muſt, as equally near, take ( 
per capita, and not per ſtirpes; and the females of each el 
claſs reſpectively; and, laſtly, couſins. | 0 
4thly, The half. blood is admitted to the adminiſtra- : 
tion as well as the whole, for they are of the kindred 3 
of the inteſtate, and only excluded from inheritance of it 


land upon feodal reaſons ; therefore the brother of the g 
half- blood ſhall exclude the uncle of the whole- blood; f 
and the ordinary may grant adminiſtration to the ſiſter 


of 


md bis Þþ OO 
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executors, as a new creature made by the 
ſtatute; and therefore this office ſur- 


vives (4). 


of the half, or the brother of the whole blood, at his 
diſcretion. Croke v. Watt, 2 Vern. 124. Show. P. C. 
108. ä 


5thly, If none of the kindred will take out admini- 
ſtration, a creditor may, by cuſtom, do it. Blackbo- 
rough v. Davis, 1 Salk. 38. 


6thly, If the executor refuſe, or die inteſtate, the ad- 
miniſtration may be granted to the reſiduary legatee, in 


excluſion of the next of kin. Pierce v. Parks, 1 Sid. 


281, Thomas v. Butler, 1 Ventr. 219. 


And, laſtly, The ordinary may, in defect of all 
theſe, commit adminiſtration, as he might have done 
before the ſtatute of Edward 3d, Plowd. 278. a., ta 
ſuch diſcreet perſon as he approves of, or may grant 
him letters ad colligendum bona defun#7i, which neither 
makes him executor nor adminiſtrator, his only bufi- 
neſs being to keep the goods in his ſafe cuſtody ; 
and to do other acts for the benefit of ſuch as are en- 
titled to the property of the deceaſed. —If a baſtard, 
(who has no kindred, being nullius filus,) or any one 
elſe that has no kindred, dies inteſtate, and without wife 
or child, it has formerly been held, that the ordinary 
might ſeize his goods, and diſpoſe'of them in pious uſes; 


but the uſual courſe now 1s, for ſome one to procure 


letters patent, or other authority from the king, and 
then the ordinary of courſe grants adminiſtration to ſuch 
appointee of the crown. Manning v. Napp, 1 Salk, 
37. Jones v. Goodchild, 3 P. Wms. 33. | 
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(4) Adams v. 
Buckland, 
2 Vern. 514. 
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SECTION VI. 


ND the civil law, with reſpect to ſuc- 

ceſſions, was anciently very various 
and perplexed, till by The Novel Conſti- 
tutions 118. c. 1. it was ſettled and made 
plain: Whence the plan of the ſtatute of 
diſtributions was taken 4 and penned by 
a civilian (z); and, except in ſome few 
| particular 


(s) Sir Wm. Blackſtone, 2 vol. c. 32., is of opi- 
nion, that from the near refemblance which the ſta- 
tute of diſtribution, 22 & 23 Car. 2. c. I0., bears to our 
ancient Engliſh law de rationubil: parte bonorum, it ought 
to be conſidered as little more than a reſtoration, with 
ſome reſinements and regulations, of our old conſtitu- 
tional law, which has prevailed as an eſtabliſhed right 
and cuſtom from the tine of king Canute downwards, 
many centuries before Juſtinian's laws were known or 
heard of in the weſtern parts of Europe. He acknow- 
ledges, however, that the doctrine and limits of repre- 
ſentation, laid down in the ſtatute of diſtribution, ſeem to 
have been principe''y borrowed from the civil law, 
whereby it will ſometimes happen, that perſonal eſtates 
are divided per capita, ad ſometimes per ftir pes; where- 
as the common law knows no other rule of ſucceſſion but 


that or forrpes. . 


The occaſion of making this ſtatute of Sfrihution 


was to put au cud to the controverſy betwixt the tem- 
pora} 


pt. II. Ch. I. S6. OF THE PROBATE OF WILLS. 


particular inſtances mentioned in the ſta- 


tute, is to be governed and conſtrued by 


the 


poral and ſpiritual courts, The ordinary before took 
bonds from the adminiſtrator to make diſtribution, and 
thoſe bonds were at law adjudged void, and the admi- 
niftrator entitled to all the perſonal eſtate, Hughes and 


Hughes, Carter's Reports, 152., 1 Lev. 233. One died 
inteſtate, leaving a conſiderable perional eſtate, and a 


ſon and a daughter; the ſon adminiſtered, and the 
daughter contended for a ſhare in the ſpiritual court, 
where it was thought an hardſhip that the ſon ſhould 
have all, and yet the daughter was prohibited at law. 
However, this ſtatute of diſtribution takes away the 


adminiſtrator's pretenſions (which he before made with 


ſucceſs) of retaining the whole; tor, by the ſtatute 


22 and 23 Car. 2. c. 10., it is enacted, that the ſur- 


pluſage of inteſtate's eſtates, except of feme coverts 
(which, by the 29 Car. 2. c. 3. ſ. 25., are declared 
not to be within the 22 and 23 Car. 2. c. 10.), ſhall, 
after the expiration of one full year from the death of 
the inteſtate, be diſtributed in the following manner : 
One third ſhall go to the widow of the inteſtate, and 
the reſidue in equal proportions to his children (in which 
deſcription a poſthumous child is included, Wallis v. 
Hodglon, 2 Atk. 115.) ; or, if dead, to their repreſenta- 
tives, that is, their lineal deſcendants: It there are no 
chiidren or legal repreſentatives lubſiſting, thena moiety 
ſhall go to the widow, and a moiety to the next of Kindred, 


in equal degree, and their reprelentatives; if no widow, 


the whole ſhall go to the children; if neither widow 


nor children, the whole ſhall be diſtributed amongſt 


the next of kin, in equal degree, and their repreſenta- 
tives; but no repreſentatives are admitted among col- 
| laterals, 
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the rules of the civil law, and not from 


the canon law. For the canon law, pro- 
hibiting 


laterals, farther than the children of the inteſtate's 
brothers and ſiſters. Carter v. Crawley, Raym. Rep. 
496. Pett v. Pett, 1 Ld. Raym. 57 1. The next of 
kindred here referred to are to be aſcertained by the 
ſame rules of conſanguinity as thoſe who are entitled to 
letters of adminiſtration; and therefore, by this ſtatute, 
the mother, as well as the father, ſucceeded to all 
the perſonal effects of their children who died inteſtate, 
or without wife or iſſue, in excluſion of the other ſons 
and daughters the brothers and ſiſters of the deceaſed; 
and ſo the law ſtill remains with reſpect to the father. 
But, by the ſtatute 1 Jac. 2. c. 17., if the father be 
dead, and any of the children die inteſtate, without 
wife or iſſue, in the lifetime of the mother, ſhe, and 
the other children, or their repreſentatives, ſhall di- 
vide his effects in equal portions ; ſee 2 Bla. Com. 
c. 32. ; and, for a more particular detail of the manner 
of diſtribution, ſee Lovelace on Wills, ch. 3. ſ. 2. 
But it may be material to remark, that by the 5th 
ſection of 22 and 23 Car. 2. c. 1o., any child, other 
than the heir at law, who ſhall have an eſtate by the 
ſettlement of the inteſtate, or ſhall bè advanced by the 
inteſtate, in his lifetime, by portion or portions equal to 
the ſhare which ſhall by ſuch diſtribution be allotted 
to the other children to whom ſuch diſtribution ſhall 
be made, is excepted from ſuch diltribution. And it is 
alſo enafted, that if any child, other than the heir at 
law, who ſhall have any eſtate by ſettlement from the 
faid inteſtate, or ſhall be advanced by the ſaid inteſtate, 
in his lifetime, by portion not equal to the ſhare which 


will be due to the other children by ſuch diſtribution 
as 
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hibiting marriage between relations («) till 


after the fourth degree, that they might 
exclude 


as aforeſaid, then ſo much of the ſurpluſage of the eſtate 


of ſuch inteſtate to be diſtributed to ſuch child or chil- 
dren as ſhall have any land by ſettlement from the in- 


teſtate, or were advanced in the lifetime of the inteſtate, 
as ſhall make the eſtace of all the ſaid children to be 
equal as near as can be eſtimated. But the heir at 
law, notwithſtanding any land that he ſhall have by de- 


ſcent or otherwiſe from the inteſtate, is to have an equal 


part in the diſtribution with the reſt of the children, 
without any conſideration of the value of the land which 
he hath by deſcent or otherwiſe from the inteſtate, 


(/) Sir William Walker, 1 Lord Raymond 574. 


(u) An elegant and philoſophic hiſtorian (Mr. Hume, 
Hiſt. of England, 4 vol. p. 101. oct. ed.) remarks, 
„That the natural reaſon why marriages, within cer- 
tain degrees, are prohibited by the civil law, and 
condemned by the moral ſentiments of all nations, is 
derived from men's care to preſerve purity of manners; 
while they reflect, that, if a commerce of love were au- 
thorized between near relations, the frequent opportu- 
nities of intimate converſation, eſpecially during early 
youth, would introduce an univerſal diffoluteneſs and 
corruption. But as the cultoms of countries vary eon- 
fiderably, and open an intercouſe more or leſs reſtrained 
between different families, or between the ſeveral 


members of the ſame family, we find that the moral 


precept, varying with its cauſe, is ſuſceptible, without 
any inconvenience, of very different latitude in the ſe- 


veral ages and nations of the world. The extreme e 


delicacy 
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exclude as many as poſſible from the li- 


berty of marriage within thoſe degrees 
without a diſpenſation, reckon all in the 
direct aſcending or deſcending lines, and 
thoſe in the collateral line correſponding 
with them, to be but one degree (1). 
And, it is ſaid, the eccleſiaſtical court 
very anciently made diſtribution of inteſ- 
tates' eſtates long before the act of par- 
liament, vig. of 22 Car. 2., nor were they 
prohibited till the reign of king James I. 
And the prohibition was grounded on 
the ſtatute of 21 H. 8., which directs the 
ordinary to grant adminiſtration to the 
next of kin; for, when that was done, they 
had executed their authority. But where 


the words in the act of parliament are, © to 


delicacy of the Greeks permitted no communication 
between perſons of different ſexes, except where they 
lived under the ſame roof; and even the apartments ot 
a ſtep-mother and her daughter were almoſt as much 
ſhut up againſt viſits from the huſband's ſons as againit 
thoſe from any ſtranger or more diſtant relation. Hence, 
in that nation, it was lawful for a man to marry not 
only his niece but his half ſiſter by the father: A li- 
berty unknown to the Romans and other nations, 
where a more open intercourle was authorized between 
the ſexes.” As to the degrees of kindred prohibited 


from intermarriace, fee 2 Burn's Eccle, Laws, 407. 


di- 
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diſtribute according to the laws for that 
purpoſe, and rules in the act aforemen- 
tioned ;” the word “ laws” muſt relate 
and be mended of eccleſiaſtical laws, and 


the uſage in the ſpiritual court before that 


time practiſed. And there is no doubt 
now, that the half.blood ſhall have admi- 
niſtration; even an alien of the half. blood 
is capable (2). As to the words in the 


act, providing that no repreſentation. be 1 


admitted amongſt collaterals after brothers 
and fifters' children, 
derſtood of the brothers and ſiſters of the 
inteſtate ; for the inteſtate is the ſubject 
of the act, it is his eſtate, his wife, his chil- 
dren— And by the ſame reaſon his bro- 
ther's children, he being plainly the cor- 
relative to all (3). But the ſtatute being 
made upon a preſumption, that the inteſ- 
tate intended to prefer the next of kin, 
when there is a reſiduary legatee, that 
_ preſumption is taken away (4): And 


therefore he ſhall have the adminiſtration, 


whether aſſets or not. 


ley, Raym. Rep. 496. 
2 Sid, 281. 


theſe are to be un- 
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(2) Crooke v. 
Watts, 2 Vera. 


3 Parl. 
Ca. 108. and 
the caſes there 
cited. 


(3) Pett v. 
Pett, 

1 Ln Raym. 
571- 

Comyns” Rep. 
87. 1 P. Wms. 
2.5. 

Bowers v. 
Littlewood, 


1 P. Wms 594. 


Maw v. Hard- 
iug, 2Vern. 
233- 

Carter v. Craw- 


(4) Thomas v. Butler, 1 Ventr. 219. Pierce v. Parks, 
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CHAP. II. 


Of the Payment of Debts. 


SECTION I. 


Bur executors ſhall have only mch 
chattels as the teſtator had to his own 
uſe (a). And regularly eſtates of inherit- 
ance, or of freehold deſcendible, ſhall go 
to the heir; and the ſtatute of 29 Car. 2. 
cap. g., makes the eſtate pur auter vie aſſets, 


only to Pay: creditors (5), for it is ſtill a 
freehold 


(a) As to what ſhall be deemed the perſonal eſtate of 
the teſtator, ſee 2 Bac. Ab. 418. 


(b) The ſtatute of frauds makes an eſtate pur 
auter vie deviſable; and enafts, that if it be not de- 
viſed, and there be no ſpecial occupant, it ſhall devolve 
on the executors and adminiſtrators of the party that 
had the eſtate, and ſhall be perſonal aſſets in their 
hands : So that whether an eſtate pur .auter vie, not 
deviſed, be real or perſonal aſſets, depends upon there 
being or not being a ſpecial occupant ; ſee Weſtfarling 
v. Weſtfarling, 3 Atk. 466. Atkinſon v. Baker, 4 Term 
Rep. 229. but Q. Whether an eſtate pur auler vie, 


though no ſpecial occupant were named, would not be 
held 
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freehold and not diſtributable (c). Vet 
whatever comes to the executors' hands, 


or they are intruſted with as executors (1), (+) Girling y. 
Lee, 1 Vern. 6g, 
ſhall be aſſets at law (d ). And legal allets, Graves v. 
Powell, 2 Vern. 
although 248. Anon. 
2 Vern. 405. 
Clutterbuck v. Smith, Pre. Ch. 127. Bickham v. Freeman, Pre. Ch. 136. Dethwicke v. 
Caravan, 1 Lev. 224- Burwell y. Corrant, Hard, 405. Lord Maſham v. Harding, Bunb. 
339. Blatch v. Wilder, 1 Atk. 420. Weſtfarling v. Weſtfarling, 3 Atk. 466. 
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held real aſſets if deviſed. As to terms attendants on 
the inheritance, ſee page 118, 119. 


(e) Eftates pur auter vie, in caſe 5 be no faked 
occupant thereof, and not deviſed, arenow, by 14 Geo. 2. 
chap. 20. 1. 9., after payment of debts, diſtributable in 
the ſame manner as the rad eſtate of the teſtator or 
inteſtate. 


(d) The caſes referred to in the margin proceeded 
upon the principle of law, that whatever the executor 
takes qua executor, or in reſpect of his executorſhip, 
ſhall be conſidered as legal aſſets. But there are 
caſes, in which courts. of equity, adverting to the 
circumſtance of the deviſee being a truſtee of the real 
eſtate, as well as executor, have conſidered the real 
eſtate as a purely truſt fund, diſtributable according to 
the principles of equity ; which, aiming at equality, 
are favourable to equitable aſſets. Anon. 2 Vern. 133. 
Challis v. Caſborn, Pre. Ch. 408. Chambers v. Har- 
veſt, Moſely, 123. Hall v. Kendall, Moſely, 328. 
Lewin v. Oakely, 2 Atk. 50. Batſon v. Lindegreen, 
2 Bro. Ch, Rep. 94. And the circumſtance of the de- 

viſe not being to the executor expreſsly upon truſt, 
or in truſt, or as a truſtee, will not vary the rule, if there 
be enough in the will to convert the executor into a 
truſtee, as if the deviſe be to him and his heirs; for the 

. money 
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although you cannot come at them with- 
out the aſſiſtance of equity (e), ſhall be 
(2) wurm v. applied in a courſe of adminiſtration (2): 


Fielding, . f . 
2 Vern. 56g, ä | Other wile, 


704. X 
Caſe of Sir Charles Cox's Creditors, 3 P. Wms. 342. 1 Rollz's Rep. 56. 


money could never be aſſets in the hands of the execu- 
tor's heir, nor could the creditor even maintain his ac- 
tion againſt ſuch hcir. Silk v. Prime, 1 Bro. Ch. Rep. 
Appendix, p. 7. See alfo Newton v. Bennett, 1 Bro. 
Ch. Rep. 135., and Barker v. Boucher, there cited, 
140. But, if the executor has a merely naked power 
to ſell qua executor, guære, Whether the aſſets are 
legal or equitable ? See Silk v. Prime, and Newton 
v. Bennett. It has, however, been determined, that 
where an eſtate deſcends to the heir, charged with the 
payment of debts, it will be legal aſſets. Fremoult 
v. Dedire, 1 P. Wms. 430. Plunkett v. Penſon, 2 Atk. 
290. The authority of thole determinations is how- 
ever materially weakened, it not deſtroyed by the de- 
cifions in Hargrave v. Tindal, July 9, 1753. 1 Brown's 
Ch. Rep. Appendix, p. 6. and in Batſon v. Lindegreen, 
2 Bro. Ch. Rep. 94. So that every thing may be con- 
ſidered as equitable aſſets, which the debtor has made 
ſubje& to his debts generally, and which, without his 
act, would not have been ſubject to his debts generally. 


(e) Therefore, if a mere truſt eſtate deſcend on the 
beir at law, though it may be neceſſary to come into 
equity to reduce it into poſſeſſion, yet it will be con- 
fidered as legal, and not as equitable, aſſets, ſuch truſt 
eſtate being made aſſets, not by the act of the party but 
by ſtatute. And if A. mortgage for years, and the re- 
verſion in fee be in him, it will be legal aſſets. But an 

equity of redemption of a mortgage in fee, being a 
merely 
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Otherwiſe, where you raiſe aſſets where 
there were none in law (f). Yet, even 
there, real ſecurities ſhall be firſt ſatisfied, 
and then the debts by bond and ſim- 
ple contract to be paid in average; for 
any other method would become 1mprac- 
ticable. And the rule is, where there 


are legal and alſo equitable aſſets, the 


_ creditors, who will take their ſatisfaction 
out of the legal aſſets, ſhall have no be- 
nefit of the equitable aſſets, till the other 
creditors, who can only be paid out of 
thole aſſets, have received out of them 


merely equitable intereſt, and not made aſſets by any 


legiſlative proviſion, will, theretore, be conſidered as 
equitable aſſets. Plunkett v. Penſon, 2 Atk. 294. So 
if a termor for years mortgage his term, the equity of 


redemption will be equitable aſſets. Caſe of Sir Charles 


Cox's Creditors, 3 P. Wms. 342. Hartwell v. Chitters, 
Ambl. 308. : 


From the caſes referred to in the preceding 
notes (4), (e), it may be collected, that aſſets are con- 
ſidered as equitable, either in reſpect of the intent of the 
teſtator, or of the nature of the teſtator's intereſt in the 
property. In the firſt caſe, as already obſerved, the 
charge upon the real eſtate muſt be for the payment of 
debts generally, and, in the latter caſe, the intereſt of 
the party in the property muſt be a purely equitable in- 
tereſt, and not made legal aſſets by any ſtatute. 


an 
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an equal proportion of their reſpective 
(3) Sheppard debts (3); and wherever the teſtator's in- 


v. Kent, - 

Dar. 435 tent appears, the lands ſhall. be liable, 

2 P.Wms. 4:7. Without expreſs words, to the payment of 

Haſlewood gf : 

. his debts (4). And ſo far are creditors 
ms. 3 | a 5 | RS 

Morie r. By. favoured, that, if the profits will not raiſe 

or England, 

Forreſt 220. the ſum in a convenient time, 82. may 

(4) Newman v. 


ohnſon, ſell ( 5). 


1 Vern. 45 · | 
Trott v. Vernon, Pre. Ch. 430. Beacheroft v. Beachcroft, ꝛ ern. 690. Harris v. Ingle- 


dew, 3 P. Wms. 91. King v. King, 3 P. Wms. 358. Hatton v. Nichol, Forreſt. 1 10. 
Earl « of 9 Penneck, 2 Vez. 271. Kidney v. Couſſmaker, 2 Vez. Jun 266 Kight- 
ley v. Kightley, 2 Vez. Jun. 328. . Williams v. * 3Vez. 545. Shallcroſs v. Finden, 


2er. 738. (5) See b. 1- c. 6. 9 18. 


SECTION II.. 


HE courſe and order of payment of 
debts by an executor at law is, 

aſt (g). Debts due to the king upon re- 
cord: 2dly, Judgments obtained in a 
courſe of juſtice in adverſary ſuits againſt 


(e] Our author has omitted to notice the right of the 
executor, in the firſt place, to pay funeral and teſta- 
mentary charges. Wentw. Off. of Exec. ch. 12. p. 129. 
2 Bla. Com. 511. 


the 


ö 
| 
a 
\ 


pr II. Ch. II. S2. OF PAYMENT OF DEBTS. 


the teſtator (4), although by mere confeſ- 
ſion, and without defence in any court of 
record (1); and, of two judgments, he 
who ſues firſt muſt be preferred (2); but, 
before, it is at the election of the executor 
to pay which he will firſt, only a judg- 
ment in a foreign country (i), as France, 
is to be conſidered but as a ſimple con- 
tract (g); and a decree in this court (4) 


(5) It may be material to remark ; that this priority 


dor 


(1) Weatw. Off. 
of Ex. ch. 12. 
131. 136« 71 
Hardfon's Caſe, 
5 Rep 28. b. 
(2) Smalleomb 
v. Croſs, 
1Ld. Raym. 251 


(3) Duplein v. | 
De Roven, 
2 Vern. 348. 


does not extend to judgments obtained againſt or con- 


feſſed by the executor, Off. of Ex. 137. ; nor to judg- 
ments not docketted purſuant to the 4 & 5 W. & M. 
c.20. Hickey v. Hayter, 6 Term Rep. 384. ; nor will 
a judgment though docketted prevail againſt debts 
which, by particular ſtatutes, are to be preferred 
to all others; as the forfeitures for not burying in 
woollen, 30 Car. 2. c. 3. ; money due from overſeers 
of the poor, 17 G. 2. c. 38. ; for letters to the poſt- 
office, 9 Anne, c. Io., and ſome others. 


(1) See Walker v. Witter, Doug, Rep. 1., where 
the point is fully conſidered. 


(4) This is too generally ſtated ; for though a final 
decree be equal to a judgment at law, in the courſe 


of adminiſtration of aſſets, ſee Darſton v. E. of Or- 
ford, Pre. Ch. 188.; 3 P. Wms. 402.; Morrice v. 
Bank of England, Forreſt. 217.; Smith v. Stiles, 2 
Atk. 384. But an executor or adminiſtrator ſhall 
not be allowed for debts paid after a decree to account, 


Vol. II. D d but 
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(4) Searle v. Lane 
2Vera. 89 
Peploe v. 
Swinburn, 
Bunb. 48. 
Morrice v. Bank 
of England, 
Forreſt. 217. 
Biſhop v. 
Godfrey, 


Pre. Ch. 179: 
rl 


Darſton v. 

of Orford, 
Pre, Ch. 18B. 
3 P. Wms. 402. 
In a note. 

(5) Searle v. Lane 
2 Vern. 88. | 
(6) Wentw.Off. 
of Ex. 138. 

(7) Harriſon's 
Caſe, 5 Rep. 
28. b. 


(8)Wentw. Off. 
of Ex. 141) 142 


Wentw. Off. of Exec. 142.) : 
William Blackſtone, it is grounded upon this reaſon, 
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is equal to a judgment at law (4); but, if 
the decree paſſed by default, he may con- 
teſt the realty of the debt (3): gdly, Sta- 
tutes or recognizances; and of theſe, 
whoever getteth firſt hold of the goods 
in execution ſhall be preferred; but, be- 
fore, the executor may give preference 
to which he will (6); but neither of theſe, 
before they are broken, do take place of 
ſpecialties (7); 4thly, Specialties by bond 
or bill; and of ſuch ſpecialties, that is to 
be vteferred whoſe time of payment is 
already come, eſpecially if it be demand- 
ed (8); but, in equal degree, he may pay 


himſelf firſt (4), and any ſtranger, not- 


withſtanding. 


but in taking the account he has a right to ſtand in the 


place of creditors he has paid, Jones v. Jukes, 2 Vez. 


Jun. 518. ; yet it is not equal to a judgment, ſo as to 
affect the hens of the debtor. Aſtley v. Powis, 1 Vez. 
496. Bligh v. Earl of Darnley, 2 P. Wms. 621. 


(1) In equal; jure potior ef conditio 22 is the 


principle upon which the executor's right of retaining 


is founded, according to the opinion of ſome {vide 
but, according to Sir 


that the executor cannot, without an apparent abſur- 
dity, commence a ſuit againſt himſelf as repreſentative 


of the deceaſed, to recover that which is due to him in 
his 
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withſtanding a verbal demand (m), if 


no ſuit be commenced; and if ſeveral 
ſuits are commenced, he who firſt hath 
judgment muſt be firſt ſatisfied. But be- 
tween a debt by obligation, and a debt for 
rent, or damages upon a covenant broken, 
there ſeems to be no difference; that is a 
rent behind at the time of the teſtator's 
death. And if the teſtator died a few 
days before the rent became due, it would 
not make it the executor's debt, for the 
rent iſſues from the profits. But if the 
leſſor diſtrain for the rent arrear, the exe- 


his own private capacity. 3 Bla. Com. p. 18. Let one 
executor ſhall not be allowed to retain his own debt, 
in prejudice to that of his co-executor in equal degree, 
but both ſhall be diſcharged in proportion. 11 Viner's 
Ab. tit. Exec. (D. 2.) | 


(n) It may be material to obſerve, that, of debts of 
record, the executor muſt take notice at his peril ; 
Searle v. Lane, 2 Vern. 88. ; but, as to debts due by 
bond, or other ſpecialties, although. the law requires 


that debts ſhall be paid according to their priority, yet 
it ſeems, that an executor may pay a debt on a ſimple 


contra before a ſpecialty, if he have no notice of 
ſuch ſpecialty ; for otherwiſe it might be in the power 
of the obligor to ruin the executor, by keeping his bond 
in his pocket until the executor had paid away all the 
afſets in diſcharging ſimple contract debts. See Britton 
v. Bathurſt, 3 Lev. 115. | 

dz cutor 
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cutor cannot plead fully adminiſtered, as 
if debt had been brought. Nor can the 


diſtreſs be taken after in execution upon a 
judgment or ſtatute of the teſtator's, al- 


though replevied ; becauſe it is but in the 
caſe of a priſoner bailed, who is ſtill in 
ſome ſort in cuſtody of the law. Allo, 
the land is chargeable with diſtreſs from 
the very making of the leaſe, and the rent 
is a debt of a real nature, and ſo ſuperior 
to perſonal debts; and they were found 
levant and couchant upon the lands; ſo 
that if they had been an under-tenant's or 
ſtranger's cattle they might have been 
diſtrained (). Laſtly, aſſumptions (o) or 
promiſes before legacies, or the reaſonable 
part of the wife or children, to which, by 
cuſtomin ſome countries, they are entitled; 
for it concerns the ſoul of the teſtator to 
have all duties and debts to others, FA) 


(( ) See Wentworth's Office of n where the 
law upon this is very ably ſtated. 


| @ Among fimple contracts, Sir William Blackſtone 
obſerves, that ſervants are, by ſome, with reaſon, pre- 
ferred to any other; and ſo ſtood the ancient law, ac- 
cording to Bracton and Fleta, who reckon, among the 


firſt debts to be paid, ſervitia ſervientium, et flipendia a- 


mularum. 2 Com. 51. 
alienum 


pr. H. Cn II. 32 OF PAYMENT OF DEBTS. 


alienum, ſatished, before voluntary gifts or 


bequeſts (9). And legacies are gratuities 
and no duties, and therefore an action 
will not lie at common law for the re- 
covery of a legacy (p). But legacies ſhall 
be paid, notwithſtanding any covenant not 
actually broken; for a covenant is no duty 
till it is broken, and it ſhall be preſumed 
it will not (10). Now what is ſaid of the 
right method or order of payment of 


debts, diſcovereth how and by what means 


an executor may waſte them; and ſo much 
he hath ſtill in right, according to the 


rule, pro poſſeſſore habetur qui dolo vel i inju- 


ria deſſit polſidere (11); and, therefore, he 
has ſtill the ſame advantage of preferring 
which creditor he will, in equal degree, 
as aforeſaid. But if there be no particular 
motives from the nature of the debts or 
legacies, or the circumſtances of the par- 
ties, in foro conſcientiæ he ought to pay 
every one in proportion, and let the loſs 


() See Atkins v. Hill, Cowp. 284. Buller Mi. Pri. 


131., in which it is held, that an action would lie up- 


on promiſe by an executor to pay a legacy; but in 
Deeks v. Strutt, 5 Term Rep. 690., it was held, that 


ſuch an anon would not lie. 


be 


4405 


(o) Wentw. Off. 
of Ex. 155. 
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(10) 1 Rolle's 
Abr. 928. 


(11) Went. Off. 
of Ex. 265, 
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be equal. And ſo was the civil law, and 
the ancient law of this realm, excepto do- 
mini regis privilegio fiat ubique dęfalcatio; 
and, by the law of God, they ſhall be 
bound to do what is mot profitable for the 
ſoul of the teſtatar. = 


SECTION III. 


UT the executor may retard one ac- 


tion (9), and confeſs judgment to 


another ſubſequent action, and, in ſome 
caſes, is obliged to confeſs Judgment for 
his own defence, and plead (7) ſuch judg- 


ment 


) An executor may retard an action by legal delays, 
as imparlance and eſſoins, &c.z to prefer one creditor 
befare another ; but he may not do it by falſe pleading 
of what lieth in his own knowledge; otherwiſe if a 
falſity lie not in his own knowledge, as non eff factum 
te/tatoris. Parker v. Dee, 2 Ch. Ca. 200, 201. 


(7) If the executor do not plead a prior judgment, 
but allow the plaintiff in the depending attion to ob- 
tain judgment by default, or otherwiſe, and there be 
no aſſets to ſatisfy the ſubſequent judgment, the execu- 

| tor 
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ment to other actions then depending: 
Otherwiſe, if ſeveral actions ſhould come 
to be tried at the ſame time, he might be 
doubly charged, and obliged to anſwer the 
value of the aſſets twice over. But a vo- 
luntary payment made after an original 
filed, or bill exhibited (), ſhall not be al- 


tor will, in an action on ſuch judgment, ſuggeſting a 
devaſtavit, be chargeable there with. Rock v. Layton, 
1 Ld. Raymond, 589. Skelton v. Hawlins, 1 Wilf, 


258. 


60 So held by Lord Keeper Wright, in Darſton v. 
Ear} of Orford, Pre. Ch. 188., upon the authority of 
ſeveral adjudged caſes ; Bright v. Woodward, 1 Vern. 
369. ; Joſeph v. Mott, Pre. Ch. 79. ; but the decree 
was reverſed | in the houſe of lords, meincipatly becauſe 
the debts were of equal degree: And a decree of the 
court of chancery cannot be pleaded at law to an ac- 
tion brought againſt an executor upon another debt of 
equal degree; ſee 3P. Wms. 401. (F). But though a 
decree cannot be pleaded at law, yet it is now ſettled, 
that a decree in the court of chancery as to adminiſtra- 
tion, is equal to a judgment at law. If, therefore, a 
decree have a real priority in point of time, and not by 
fiction and relation to the firſt day of term, it will be 
preferred in the order of payment to ſubſequent judg- 
ments; and the judgment-creditor will be reſtrained 
trom proceeding at law againſt the executor. Morrice 
v. Bank of England, Forreſt. 217. ; ſee alſo Joſeph v. 
Mott, Pre. Ch. 79. ; Harding v. Edge, 1 Vern. 143.; 
Brooks v. Reynolds, 1 Bro. 183. ; Martin v. Martin, 


t "Von. $03 , q 
| OWed. 


(1) Goodfellow 
v. Burchett, 

2 Vern. 300. 
Wariug v. 
Danvers, 

rt P. Wms. 295. 
(2)Wentw. Off. 
of Ex, 144. 


(z) Goodfellow 
v. Burchert, 
a Vern. 300. 
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lowed. Yet even in the caſe of a volun- 


tary payment, if the ſuit at law be not by 
original, but for the purpoſe upon a latitat 
out of the king's bench, there a volunta- 
ry payment ſhall ſtand good, though af- 
ter the action brought (1); for the /atrzar, 
ſuppoſing a treſpaſs, gives no notice of a 
debt; and ſo of a ſubpœna out of the ex- 


chequer (2). But the bringing of a bill 


in equity is not ſtronger, nor can bind the 


aſſets more than the bringing of an origi- 
nal at law; and therefore a judgment 
confeſſed 15 the executor to a bond-cre- 
ditor ſuing at law (7) after the bill 
brought in this court by the plaintiff, who 


Was alſo a bond- .creditor, {hall be allowed 


upon account (3). But a judgment vo- 
luntarily confeſſed by an executor, pend- 


\ 


(i) It may be proper have to obſerve, that if the 
executor find the affairs of his teſtator ſo complicated 
as not to allow of his ſafely adminiſtering his eſtate, 
he may jnſtitute a ſuit againſt the creditors for the pur- 
poſe of having their ſeveral claims arranged by the de- 
cree of the court, Buckle v. Atleo, 2 Vern. g7. But 
ſuch bill will not entitle him to an injunction to reſtrain 
any creditor from proceeding againſt him at law; it be- 
ing neceſſary for ſuch purpoſe, that there be a ſuit 
or decree, by and on behalf of the creditors of the 
teflator, 


ing 


8 
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ing a bill here, ſhall not be allowed _ 
on ati account of aſſets (q). 


SECTION IV. 


N Di it is he Face of an executor to 
pay the teſtator's debts; therefore, if 

he pays them with his own money, &c. 
the teſtator becomes indebted to him in 
the like ſum (1). For it is but reaſonable, 
when a man pays money lawtully, that he 
ſhould be paid again, and becaule the 
ſame hand is to pay and receive, ſo that 
he cannot have an action againſt himſelf 
for the debt; therefore he may retain (2) 
ſo much of teſtator's goods, and pay him- 
ſelf (4). So if an executor with his own 
money redeem a pledge of the teſtator's 
for the full value, the property is imme- 


(u) For the ſame reaſon, among debts of equal de- 
gree, an executor or adminiſtrator may retain the 


amount of his debt. Cock v. Goodfellow, 10 Mod. 
496. | | 
diately 


409 


4) my 
— 1 Vern 
457: 1 Eq, Ca. 
240. 


(1 Robinſon v. 
Tonge, 

Briers v. 
Goddard, 
Hob. 230. 


(2) Claydon v. 
Spenſer, Mo, 2. 
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diately changed by the redemption, and 

| it is not aſſets in his hands; for this ſeems 

(9) Kew. 63 a fort of ſelling it to himſelf (g): But 

otherwiſe, if for leſs than the value; the 

ſurplus is aſſets in his hands. So if a ſpe- 

cific legacy, as three gowns, Fc. is de- 

viſed, and the legatee takes money in ſa- 

tis faction of them; this amounts, firſt to 

a conſent of the executor to the legacy, 

and then it is at the ſame inſtant a ſale 

by the legatee to the executor for the mo- 
nen 3-1 | 


$ 
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CHAP. III. 
Of making an Account. 
SECTION I. 


Br all equal laws of every well. go- 
verned commonwealth have favoured 
the execution of teſtaments and laſt wills 


of men deceaſed, and have taken ſpecial 


care that they ſhould not be fruſtrated. 
And ſurely, if it be agreeable to reaſon, 
that ſtewards, receivers, bailifts, guardians, 


factors, and ſuch as have to deal for 


other perſons, ſhould be accountable of 
their ſeveral offices, with greater reaſon 
may it be maintained, that an executor 
ought to be ſubject to account; for they 
for the moſt part have to deal for ſuch as 
are living, who may have an eye to what 
they do: but an executor is intruſted for 
a dead perſon, who is totally ignorant of 
it, if his executor deal unjuſtly. Beſides, 


from the care and caution that is taken, 


as well by the civil as the eccleſiaſtical 
= | law, 


411 


412. 


(1) Swinturne, 
part 6. 9 17. 


* 
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law, in making inventories, we may learn 


the neceſſity of making of an account; 
for if executors were not accountable (a), 
the uſe of inventories were to little pur: 


poſe. The end for which this account is 
required is, that the will may be fully ac- 


compliſhed; and therefore all that have 
intereſt are to be cited to be preſent at 


the making of it, as the creditors and le- 


gatees, otherwiſe the account ſhalt not be 
no to them (1). N 


(a The ſtatute of H. 8. (21 H. 8. c. I; ka) 5 
not require the preſence of all perſons intereſted at the 
making of the inventory, but of two at the leaſt; and 


provides for the abſence of all perſons intereſted, by 


requiring, in ſuch caſe, the preſence of two credible 
perſons. | 


SECTION II. 


ND if we reſpect what is to be per- 
formed by the executor, who maketh 


the account, he is not only to declare 


what goods and chattels belonging to the 
teſtator 


; 


2 


5 
2 
i 
* 
- 
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teſtator (5) he hath received, and what 
debts and legacies he hath paid for the 
teſtator, and to make due proof of every 
payment, that is to ſay, of leſſer ſums by 
his oath, and of greater ſums by other 
proofs, ſuch as the ordinary ſhall allow 


of; but alſo if any thing do remain of the 
ſaid goods and chattels, the ſunerals, to- 


gether with the debts and legacies being 
ſatisfied and diſcharged, the ſame ought 


to be employed and diſpoſed of in pros 


uſus (c). Neither ought _ executor, by 


the eccleſiaſtical law, to apply any part - 


thereof to his own private ule, more than 
is given him by the teſtator, or which the 
ordinary ſhall allow him ſor his labour, or 
for the like conſideration, wiz. honeſt, 
moderate, and not ſumptuous expences, 
according to the condition of the per- 
ſon (1). And for ſtrictneſs, no funeral 
charges are allowed againſt a creditor, 
except for the cofhn, ringing the bell, 
parſon, clerk, and bearers' fees; but not 
tor pall or ornaments (2). But, by the 


(5) As to what things are to be put in the inventory, 


ſee 4 Burn's Eccleſiaſtical Law, 253. 


(e) This notion has been long exploded. 
common 
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(1) Swiaburne, 
part 6 § 20. 


* 


(2)Shelly'sCaſe 
1 Salk. 296. 
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common law, although an executor was 
compellable to account before the ordina- 
ry, and ſo was an adminiſtrator ; yet the 
ordinary was to take the account as given 
in, and could not oblige them to prove 
the items of it, nor ſwear the truth of 
them (4). So it was if a creditor ſued in 

"5m ed og the 


(4) It appears that executors and adminiſtrators 
were, by ſtat. Edward 3. bound to account before the 


ordinary; but the ordinary was to take the account as 


given in, for he could not oblige them to prove the 
items of it, or to ſwear to the truth of it. Neither 
could a creditor falſify ſuch account in the eccleſiaſti- 
cal court, for his remedy was at common law ; Bel- 
lamy v. Alden, Noy's Rep. 78.; but a legatee might 
falſify ſuch account, as may the next of kin, fince the 
ſtatute of diſtribution, Archbiſhop of Canterbury v. 
Wills, 1 Salk. 315. By the 21 H.8. c. 5. § 4., ex- 
ecutors and adminiſtrators are, however, bound to de- 
liver to the ordinary an inventory of the effects of the 
deceaſed, upon oath, if thereunto lawfully required. 
But the truth of this inventory cannot be controverted 
in the eccleſiaſtical court; Hinton v. Parker, 8 Mod. 
168. ; Catchſide v. Ovington, 3 Burr. 1922. ; but ſee 
Swinb. pt. 6. $ 20., who obſerves, that if, upon exa- 
mination of the account, it doth appear, that the exe- 
cutor hath not dealt faithfully, the account is to be re- 


jected. As to when an adminiſtrator is to account, 
the condition of adminiſtration- bonds, ſince the ſtatute 


of diſtribution, being, that he will account at a day 
certain, he muſt account accordingly, and that with- 


out Citation or ſuit; and this account muſt be in court; 
= ſee 


Pt. II. Ch. III. $4. OF MAKING AN ACCOUNT. 


the eccleſiaſtical court; for he had a pro- 
per remedy at common law. But other- 
wiſe, if a legatee had ſued for an account, 
or the next of kin, who is a legatee by the 
ſtatute of 22 Car. 2. of diſtribution, for 
the legatee had no other remedy. Yet, 


in ſuch caſe, if the executor would pay 
him, he could not ſue further, for he had 


right done him, and the executor was not 
liable, but of neceſſity that right might 
be done (3). 


ſee Archbiſhop of Canterbury v, Wills, 1 Salk, 316.; 
Greenſide v. Benſon, 3 Atk. 248. The juriſdiction of 
the eccleſiaſtical court, being ſo evidently defective in 
the caſe of creditors, has rendered it neceſſary for 
them to reſort to courts of equity, which not only re- 
quire the executor or adminiſtrator to ſwear to his ac- 
count, but alſo allow the creditor to conteſt it, and 


when the debt is eſtabliſhed, if there be aſſets, decrees 


its payment. And as legatees are not entitled to pay- 
ment of legacies until all debts are paid ; and as the 
payment of debts cannot be enforced in the eceleſiaſti- 
cal court, it is now become the uſual courſe for lega- 
tees to ſeek payment of their legacies by ſuit in equity, 
as do alſo the next of kin for diſtribution of an in- 
teſtate's eſtate, there being no words in the ſtatute of 
diſtribution to exclude the juriſdiftion of a court of 
equity in the caſe of an inteſtacy ; Matthews v. New- 
by, 1 Vern. 134.; and the ſpiritual court not having 
juriſdiction in caſes where there is a will, and the 
reſidue undiſpoſed of. Petit v. Smith, 5 Mod. 247., 


Lord Raymond 86. ; ſee alſo b. 4. part 1. c. 1. $2. 
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(3) Archbiſhop 
of Canterbury 
v. Willis, 

I Salk. 316. 
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(1) Swinburne, 

part 6. \ 22 

Godolp. 

part 2. c. 8. 

Wentw. Off. of 

Ex. 171. 
Read's Caſe, 


5 Rep. 33. b. 


2)4 Rep. 30. b 
ky Otf. of 
Ex. 179, 180. 
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SECTION III. 


N executor de ſon tor? is, where a 
ſtranger aſſumes the office of an ex- 
ecutor, by performing ſome acts (e) which 
are proper to an executor, as by paying 
himſelf or other creditors with the goods 
of the deceaſed, or by taking them into 
his poſſeſſion (1); for he muſt not be his 
own carver, becauſe of the great incon- 
venience and confuſion that would enſue, 
if every creditor ſhould ftrive to ſatisfy 
himſelt firſt. And he cannot take advan- 
tage of his own wrong, as to retain for 
his debt. But all lawful acts that a wron g- 
doer does are good (2). Yet regularly it 
cannot be ſaid adminiſtration, unleſs he 
does what an adminiſtrator ought to do; 
as by employing them for the teſtator's 


le) Doing acts of neceſſity or humanity, as locking 
up the goods, or burying the deceaſed, or feeding his 
cattle, will not amount to ſuch an intermeddling as 
will charge a man as executor of his own wrong; 
2 Bla. Com. 507.; Godolp. pt. 2. c. 8. $3. As to 
what intermeddling will ſo charge a perſon, ſee Wentw. 


Off. of Ex. chap. 14. 


uſe, 


4 
> 
8 
8 
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uſe, for the good of his ſoul. And where 


there is one executor of right, who proves 
the will, another ſhall not be executor of 
his own wrong by conſtruction of law (V/). 

But if he claims in ſuch caſe to be exe- 
cutor, there, becauſe of ſuch expreſs ad- 
miniſtering as executor, he may be charged 


as executor of his own wrong, though 


there be another executor of right (3). 
In caſe of inteſtacy, there 1s this diverſity 
taken, if H. gets goods of an inteſtate in- 
to his hands after adminiſtration is actu- 
ally granted, it does not make him ex- 
ecutor of his wrong (g): But if he gets 


the goods into his hands before, though 


(f) Except where the goods taken by him never 
came to the executor, but were in a remote part; in 
which caſe, he becomes executor ; for as it were miſ- 
chievous to the executor if he ſhould, by poſſeſſion in 
law, caſt upon him, ſtand chargeable with thoſe goods 
in a remote place purloined, as aſſets in his hands; fo 
were it as miſchievous to creditors, if neither executor 
by right, nor this ſtranger, as an executor by wrong, 
ſhould ſtand liable to creditors for them. Off. of Ex. 


175, 176. 


(2) Unleſs the adminiſtration be obtained colluſive- 
ly, by means of the perſon having the goods; in which 
caſe, the 43 Eliz. ch. 8. charges the perſon having the 
goods, Ec. of the inteſtate, as executor de ſon tort, 


Vor. II. Ee admi- 
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(3) Wentw. Off. 
ot Ex. 175. 
Read's Cale, 


5 Rep. 33- b. 
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adminiſtration be granted afterwards, yet 
he remains chargeable, as a wrongful ex- 
ecutor ; unleſs he delivers the goods over 
to the adminiſtrator before the action 
brought, and then he may plead plene 
adminiſtravit, and if he takes upon him 


to act as executor, he is chargeable at all 


events (4) (5). 


(%) I cannot conclude this chapter, which treats 
upon a ſubject of the moſt extenſive and important 
concern, without recommending to the reader to avail 
himſelf of the advantage which the learning and in- 
duſtry of Mr. Gwillim affords him in his new edition 
of Bacon's Abridgment,—title Executors and Admini. 
ſtrators. 


Ch. I. 51. OF DAMAGES AND INTEREST. 


BOOK THE FIFTH. 


Of Damages and Intereſt. 


CHAP: >: 
' Their Nature, 


SECTION I. 


GINCE a man 1s bound 1n equity, not 
only to perform his engagements, 
but alſo to repair all the damages that 


accrue naturally from the breach of them, 


we ought not to omit treating of theſe, 
and eſpecially of intereſt, which is the 
molt frequent of all, it being the common 
meaſure, where the contract is for money, 
though in its own nature more incertain 
than any other. But it is now fixed to 
a certain portion of the ſum lent ; for, to 
cut off the infinite variety of liquidations 
and law-ſuits, which might be occaſioned 
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by the non-payment of money, it was 
abſolutely neceſſary to ſettle, by a law, an 
uniform reparation for all the ſorts of 
damages ariſing thence (a). But there 
was, beſides, a natural reaſon, which 
made this regulation as equitable as it was 
uſeful to the public; for the damages 
which proceed from other cauſes do all 
ſpring from ſome engagement, which 
points out the nature of the loſs, if he 
fails to perform it, and determines pre- 


ciſely the quality of the reparation to be 


made. But, in the caſe of thoſe who owe 
money, it is otherwiſe. And debtors being 


all obliged to one and the ſame thing, the 


reſpective damages which the creditors 
may ſuffer are accidents they could not 
foreſee, nor are obliged to anſwer; ſo that 


(a) Domat, from whom our author appears to have 
extracted the whole of this ſection, has, vol. 1. b. 3. 
tit. 5,, moſt fully and ably confidered the ſubject; and, 
as the diſquifition would much exceed the province of a 
note, | mutt beg to recommend his obſervations to the 


peruſal oi thole who wiſh for a more particular view of 


the reaſon of the difference ſtated between intereſt of 
money and other damages, The reader will alſo find 
himſelf highly gratified in extending his reſearches to 
the reaſoning of Pothier upon the ſame ſubject. Traite 
des obligations, partie 1. ch. 2. art. 3. | 


they 


<Y * — 9 ar 3 ä 
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they are all bound: only to the fame re- 


paration of damages; and this could not 
be made more juſt or more certain, than 
by fixing it at the value of the common 


profits that may be made of money by a 
lawful commerce (5). As for damages 
in 


(b) Domat remarks, that * this has been done by 


comparing money, which makes the price of all things, 


to thoſe things which produce naturally ſome profit ; 
and by regulating the profits of a ſum of money ac- 


cording to the profit that is made of a thing of like va- 


lue; and ſeeing the moſt ordinary and natural profits 
are thoſe which lands yield, the reparation of damages, 
which ought to be paid to creditors in ſums of money, 
who are not paid at the time of payment, 1s eſtimated at 
the rate of the uſual produce or revenue of a piece of 
land of the ſame value with the ſum that is due.” That 
the market-price of lands depends on the market-rate 


of intereſt, and that the market-rate of intereſt is ma- 


terially influenced by the value of land, is certainly 
true; but I apprehend that it is not wholly and pre- 
4 determined by it. The ordinary price of land, 
(lays Dr. Adam Smith, in his Wealth of Nations, a 
work of deſervedly the higheſt reputation, ) it is to be ob- 
ſerved, depends every where upon the ordinary mar- 
ket rate of intereſt. The perſon who has a capital, 
from which he wiſhes to derive a revenue, without tak- 
ing the trouble to employ it himſelf, deliberates whe- 
ther he ſhould buy land with it, or lay it out at intereſt ; 
the ſuperior ſecurity of land, together with ſome other 
advantages, which almoſt every where attend upon this 
lpecics of property, will generally diſpoſe him to con- 
tent 
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in general, the meaſure of them is to be 
taken from the quality of the action, the 
cauſe, and the event (c). For, where there 
is any fraud or knaviſh dealing, the ſen- 
tence ought to have the utmoſt extent 


tent himſelf with a ſmaller revenue from land than what 


he might have by lending his money out at intereſt. 


Theſe advantages are ſufficient to compenſate a certain 
difference of revenue, but they will compenſate a cer- 
tain difference only; and if the rent of land ſhould fall 
ſhort of the intereſt of money, by a greater difference, 


nobody would buy land, which would ſoon reduce its 


ordinary price; on the contrary, if the advantages 
ſnould much more than compenſate the difference, 
every body would buy land, which again would ſoon 
raiſe its ordinary price.“ B. 2. c. 4. Whence it ap. 


pears, that the legal rate of intereſt ſnould be ſome- 


thing above what money would produce if laid out in 
land. With reſpect to the proportion which it ought 
to bear to the common profits of trade, to which our 
author, upon the authority of Domat, ſeems to think 
it ought to be equal, I ſhall again refer to Dr. Adam 
Smith : © Intereſt is the compenſation which the bor- 
rower pays to the lender for the profit which he has an 
opportunity of making by the uſe of the money ; part of 
that profit naturally belongs to the borrower, who 
runs the riſk, and takes the trouble of employing it ; and 
part to the lender, who affords him the opportunity of 
making this profit.“ B. 1. c. 6. 


(c) Pothier has ſtated a variety of. caſes illuſtrative of 
this poſition ; ſee alſo Domat, vol. I. h. 3. tit. 5. ſ. 2. 


that 


Ch. I. 5 2. 


that the rigour of the law can give it; be- 
cauſe the knavery implies a will and in- 


tention to do all the hurt that was poſſible. 


But, where there was nothing unfair, we 
ought to diſtinguiſh the events enſuing 
from the fact, which are to be imputed to 
him as author of it, and ſuch as flow from 
other cauſes (1); for the general rule is, 
that no man is to be anſwerable for acci- 
dents, except there be ſome fault on their 
. 


Civ. Law, vol. 1. b. 1 


SECTION II. 


OW, while the Roman commonwealth 

Rood, no intereſt could be demanded 
for the debtor's delay of payment, unleſs 
ſome advance was agreed upon by con- 
tract. But ſome lawyers having intro- 
duced a cuſtom chiefly in matters of 
companies, the emperors enlarged it to all 
contracts bone fider (1), without exception, 
as allo to legacies and truſts. Yet in con- 


traQs of rigorous right, there muſt always 
be 


OF DAMAGES AND INTEREST. 


(1) Domat's 

Civ. Law, 

b. 3. tit. 5. § 1. 

Pothier Traite 

des Obligations, 

partie 1. c. 2. 

art. 3. 

(2) Domat's 
tit. 2. 9 3, 9. 


(1) Dis. lib. FA] 
tit. 1. 32s 
Cod. bib. 4+ 
tit. 32. 
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{2) Oſhorn v. 
Hofer, 6 Mod. 


67. 
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be an agreement in form, or nothing is 
due, though a proceſs be entered. And 
thus 1t 1s plain, that intereſt was not 
eſteemed by them as any natural produce, 
but given only in certain caſes to recom- 
pence the delay of payment: Yet it ſeems, 
vicem fruttuum ſuſtinere, and is allowed in 
Chancery, not only upon a note payable 
upon demand (2), but even for demands 
due by covenant, notwithſtanding the ob- 
jection (d) that they were not liquidated, 

and 


(4) Compenſation for breach of covenant lying in 
damages, and intereſt not being recoverable, ratione 
damnorum, but only ratiene detentionis debiti ; Sweatland 
v. Squire, 2 Salk. 623. ; the objection to the caſe re- 
{erred to appears to me at leaſt entitled to further con- 
ſideration. 


That intereſt is not allowed in equity, (though it 
may be allowed at law, in the ſhape of damages, ſee 
Eddowes v. Hopkins, Dougl. 361.) on book or ſimple 
contract debts, prior to the confirmation of the maſter's 
report of ſuch debts, though the real eſtate be deviſed for 
payment of debts ; ſee Dolman v. Pritman, 3 Ch. Rep. 
36. ; Barwell v. Parker, 2 Vez. 363.; Earl of Bath 
v. Earl of Bradford, 2 Vez. 587. ; Lloyd v. Williams, 


2 Atk. 108. ; Shirley v. Lord Ferrers, 1 Bro. Ch. Rep. 


41. : But ſee Carr v. Counteſs of Burlington, 1 P. Wms. 
228.; Maxwell v. Wettenhall, 2 P. Wms. 27. contra. 
and Craven v. Tickell, 1 Vez. Jun. 63. in which laſt 


_ caſe Lord Thurlow, C. ſtated it to be the conſtant prac- 


tice 


V 
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and ſound only in damages (3). However, 
a difference has been taken in caſe of goods 


ſold and delivered between bare notes 


and penal ſecurities ; becauſe in the for- 
mer (4), the parties have not extended 
the bargain beyond the bare ſum in the 
note; but in the latter, although there 
was a profit in the ſale, yet the court will 
not diſpoſſeſs him of the ſecurity without 


a common amends, 7. e. the common 1n- 


tereſt for the time of his forbearance; for 


the penalty is preſumed, without any 


agreement for that purpoſe, to be inſerted 


for that end. But where exceſſive rates 


are allowed for the work, in reſpe&. of 
flow 


tice at law, either upon the contract or in damages, to 
give intereſt upon every debt detained. Whether the 


| creation of a truſt for ſuch purpoſe by deed, or whether 


the nature of the fund, as a term will vary the rule, 
ſee Shirley v. Lord Ferrers. That intereſt is not gene- 
rally allowed on rents and profits, or on arrears of an an- 
nuity ; ſee Ferrers v. Ferrers, Forreſt, 2, 3. ; Mick- 
lethwaite v. Boatman, 1 Ch. Rep. 97.; Batten v. 
Earnly, 2 P. Wms. 163. ; Drapers' Company v. Davis, 
2 Atk. 211. ; Sir John Robinſon v. Cumming, 2 Atk. 
411.; Tew v. Lord Winterton, 1 Vez. Jun. 451. 
That intereſt will be allowed on the arrears of an an- 


nuity, if ſecured by a recognizance, or other ſpecialty ; 


lee Legat v. Sewel, Gilb. Rep. 142. ; Newman v. 


Awling, 3 Atk. 579, That it will be allowed on judg- 
ment 
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( 3) Parker V. 
Harvey, 
14 Vin. Ab. 


458. pl. 16. 


(4) 2 Com. 
Dig. tit. Chan- 


cery. (3 5 4)» 
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ſlow payments, there ſhall be no intereſt 
allowed; for intereſt 1s only allowed 
to ſupply the want of prompt pay- 
(5) Ducheſs of ment (5). And whenever the debt is 


Mariborough v. , | | 
Strong, 14 Vin. Carried beyond the penalty of the ſe- 


25.6.6. curity, it is always for a defendant, upon 
8 the maxim that he who will have equity 
muſt do it; as where the party has been 

(6) Hatev. delayed by injunction of this court (6), or 
Ver. 349. the like (e). But never for a plaintiff, 
any further than he could charge him at 

law; becauſe he has choſen his own ſe— 


curity, and therefore muſt abide by it. 
Be- 


ment debts, ſee Parker v. Harvey, 14 Vin. Ab. 458. 
pl. 15. 3 Bro. P. C. 187.; or on ſimple contract debts, 
Sc. from the time of confirming the maſter's report, if 
there be much delay, ſee Shirley v. Ferrers, 1 Bro. Ch. 
Rep. 41. But ſee Cruſe v. Lowth, 2 Vez. Jun. 157. 
where the ſubjett is very fully conſidered, and it is de- 

| termined that neither the judgment unleſs founded on 
a debt in a penalty, nor a demand found by the maſter's 
report, though confirmed, ſhall carry intereſt, except 


q under particular circumſtances. That in ſome caſes in- 
3 tereſt will be allowed on children's portions before they 
4 | are payable, ſee Greenhill v. Waldoe, Pre. Ch. 307. ; 


Beale v. Beale, Pre. Ch. 405. 


le) As where an eſtate be deviſed in truſt for cre- 
ditors, and the truſtee negletts to pay in a reaſonable 


time; Anon. 1 Salk, 15+ z or the obligee has ob- 
| tained 
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| Beſides, a man can have no more than 
his debt, and the penalty is the utmoſt of 
the debt (7). Nor will equity ever carry 
| intereſt beyond the penalty, where there 
has been no demand of ſeveral years (8). 
But, where a bond is only a collateral ſe- 
curity, intereſt may be carried beyond the 
penalty (9). And ſo where advantage is 
made of the money, intereſt ſhall be car- 
ried beyond the principal (10). 


P. C,. 275 · 


tained a judgment for the penalty; Awdley v. 
Hard. 136. ; Godfrey v. Watſon, 3 Atk. 517. See 
alſo Duvall v. Price, Show, Parl. Ca. 15., and the 
caſes referred to in marg. But, unleſs there be ſome 
ſpecial circumſtances in the cafe, the rule ſtated by 


our author ſeems moſt agreeable to the current of au- 
There are, however, caſes in which the pe- 


thority. 
nalty has been exceeded, without ſpecial circumſtances: 
See Elliott v. Davis, Bunb. 23. ; Lord Lonſdale v. 
Church, 2 Term Rep, 388. 
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(7) Steward v. 
Rumball, 
2Verh. 509. 
Jevan v. Buſh, 
Vern. 342. 
Tew v. 

Ld, Winterton, 
3 Bro. Ch. Rep. 


492+ 

Knight v. Mac- 
lean, 3 Bro. 

Ch. Rep. 496. 
(8) Mayor, &c. 
of Galway v. 
Ruſſell, 14 Vin. 
Ab. pl. 2. 2 Bro. 


(9) Kirwin v. Blake, 14 Vin. Ab. 460. pl. 4. 2 Bro. P. C. 333. 
(10) Lord Dunſany v. Plunkett, 14 Vin. Ab. 460. pl. 3- 2 Bro. P. C. 251. 


(1) Domat's 
Civ. Law, 
vol. 1. b. 3. 


tit. 5. 9155. 


(2) Domat's 
Civ. Law, 


A TREATISE OF EQUITY. Bock v. 


SECTION III. 


S to the time when the intereſt ſhall 
commence, it ſeems regularly to be- 
gin from the delay of payment. In the 
civil law, if that which is due procceds 
from a cauſe, which, in its own nature, 
produces no revenue, the intereſt of it 
will be due only aſter the debt has been 
demanded in a court of juſtice (1); but 
thoſe who retain money in their hands, 
and convert it. to their own uſe, without 
the conſent of the owners, are bound to 
pay intereſt (/), although it be not de- 
manded, as a puniſhment for their knaviſh 
dealing (2). And, in our law, if the 
bana. be of full age, he ſhall have in- 
tereſt only from the time of his demand 
after the year; for, no time of payment 
being appointed, it is not payable but 
upon demand (g). But, in the caſe of an 
infant, 


(f) Courts of Equity proceed upon this principle in 
charging executors and truſtees with intereſt on truſt 
property, ſee b. 2. c. 7. l. 6. I 


(g) The time of demand appears to have been for- 
merly 


wo 
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infant, it 1s otherwiſe, becauſe no laches 
can be imputed to him; and the law dil- 
penſes with the demand in his favour, 
becauſe of the impotence and weakneſs 


merly the time from which intereſt was to run ; but 
this is irreconcilable with the later deciſions, which 
have followed the diſtinftions taken by Lord Maccleſ- 
field in Maxwell v. Wettenhall, 2 P. Wms. 26. ; which 
are, if one gives a legacy charged upon land which 
yields rents and profits, and there is no time of pay- 
ment mentioned in the will, the legacies ſhall carry in- 
tereſt from the teſtator's death, becauſe the land yields 
profits from that time; ſce Stonehouſe v. Evelyn, 
3 P. Wms. 253. But if a legacy be given, charged upon 


a dry reverſion, here it ſhall carry intereſt only from a 


year after the death of the teſtator, a year being a con- 
venient time for a ſale, If a legacy be given out of a 
perſonal eſtate, and no time of payment mentioned in 
the will, this legacy ſhall carry intereſt only from the 
end of the year after the death of the teſtator ; ſee 
Lloyd v. Williams. 2 Atk. 108. ; Beckford v. Tobin, 
1 Vez, 308. ; Bilſon v. Saunders, Bunbury, 240. But, 
if the perſonal eſtate conſiſt of mortgages carrying in- 
tereſt or ſtock yielding profit, it ſeems the legacy ſhall 
carry intereſt from the death of the teſtator, 


If a legacy be brought into court, and the legatee 
have notice of it, ſo that it is his fault not to pray to 
have the money, or that the money. ſhould be laid out, 
the legatee, in ſuch caſe, ſhall loſe the intereſt from the 
time the money was brought into court; but, if the 
money was laid out, the legatee ſhall have the intereſt 
which it has yielded, 


of 


429 


— amt: —— — — — — — ds,” 2 - 
5 TIS 4 worm eng TEE — 5 W a Is ; 
- — =D > . ee Pa — rr I ²˙·˙àAA K ̃ ¾² 5 . ESE er ent 
—ñ IDES. — DE nn — EEE ER IS nent hn ̃7—˖L.— DES ED OY WW d . . . Son Sno. 
= — a = . .. . c NN 7 
CORDED ITE AA OW” WRTRE Da INERTIA) „7 
** — — * TOY 1 2 I" YC YY — * 2 TX” x Cy 


1 

i 

8 
4 


* 


9 na 


IT pe ge e e — — — - \ 
n x4 8 — 2 8 r e — — — 
ELSE LR os ] f/ /// ð ́ ð . ĩð — — 
= 5 —— : — We — ee eee EN, EO TED YE OT ET EEO EE WEE IS a 2 2 
r T 2 TS 3 4 1 A ee ef 5 c — cr: EC W N 2 — 2 — — 
. : ae to ( 723 5 8 2) 


N r 


„ 
Ih | 
\ 

f 
1 
I 

jb 
an: 
1 
948 
1 
915 
4 
2 
5 
4 
* 

$i 
* 
00 
"7M 
{2 
0 
* 
i) 
15 
"=. 
* : 
"Joh 
1 
4 

4 11 
1.839 

1 

4 

"T8 
. 
BY 
in 
. 
44. 

71 1 

* 1 
1 bal 
1 
1 


3 
— 


430 


(3) Smell v. 
Dee, 2 Salk. 


41 5- | 
27 Palmer v. 


Trevor, 1 Vern. 


261» 


(5) Jolliffe . 


Crew, Pre. Ch. 


161. 
Knapp v 
+ well, Pre. 


Ch. 11. 


{6) Atkins v. 
D: wbury, 
Gilb. Rep. 88, 
1 Eq. Ca. Ab. 


46. pl. Ys 
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of his age (3). But where a certain le- 
gacy is left payable at a certain day, it muſt 
be paid with intereſt from the day (4); 

becauſe it is the will of the teſtator that 
the executor ſhould tender it : Yet ſome 
think even in that caſe, a legacy ought to 


carry intereſt but from the time of a de- 


mand made, though it is otherwiſe of a 
debt (5). But a preſent legacy charged 
upon a reverſion, expectant upon an 
eſtate for life, ſhall carry intereſt from 
the death of the teſtator (5) ; and a de- 
mand would be fruitleſs, the legacy not 
being in the hands of the executor, but 
only charged on the reverſion (6). But 
intereſt may ſometimes commence even 
before the time of payment; as if a father 
limits or deviſes portions to his daughters 
or younger children, to be paid, or pay- 
able, at their reſpective ages of twenty- 
one years, or any other certain time, with- 


out making any other proviſion for their 


maintenance in the mean time (2), and 


(% Du. See Maxwell v. . Wettenhall, 2 F. Wms. 
26.; but ſee alſo Lloyd v. Williams, 2 Atk. 108. 


(7) That if the child be otherwiſe provided for, this 
court will not allow intereſt, ſee Long v. Long, in a 


note to Mitchell v. Bower, 3 Vez. 286. 
| dies 
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dies ; in this caſe they ſhall have intereſt 
for their portions from his death (7), tall 
paid ; becauſe the father, if he had lived, 

was obliged, by the laws of God and 
Nature, to have provided for them (/): 
Otherwiſe, in caſe of ſuch a proviſion by 
a ſtranger, who was under no ſuch ob- 
ligation ; becauſe it was a mere bounty in 
him, and therefore ſhall be carried no 
further than he has appointed it (4), 


(7) The moral obligation of the father is not the only 
ground for this diſtinction ; for though the father is 
under a moral obligation to provide for his illegitimate 
children, yet an illegitimate child is not allowed intereſt 
by way of maintenance before his legacy is payable; 
Beckford v. Tobin, 1 Vez. 310. but lee Crickett v. 
Dolby, 3 Vez. 12. in which cafe the Maſter of the Rolls 
ſaid, that a natural child was intitled to intereſt on a 
legacy ; neither ſhall a grandchild ; Butler v. Free- 
man, 3 Atk. 58.; 
Haughton v. Harriſon, 2 Atk. 329. ; Crickett v. Dolby, 
3 Vez. 10. 


(k) See Heath v. «Noni 2 Atk. 101. and the caſes 
referred to by Mr. Sanders in a note. 


Palmer v. Maion, 1 Atk. 505. ; 
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(7) Attorney 


General v. 

Thompſon, 

Pre Ch. 337. 

A: on. 2 Ventr. 
6. 

cl V. Bel. 

cher, 2 Atk. 

507. 

Hearle v. 

Greenbank, 

3 Atk. 716. 

Incledon v. 

Northec te, 

3 Atk. 438. 

Greenhill v. 

Waldoe, Pre. 

Ch. 367. 
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(1) Cod. lib, 4. 
tit. 32 28. 
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SECTION Iv. 


ND it has generally been laid down 

as a rule, both in the civil law and 

in Chancery (1), that intereſt ſhould not 
be allowed upon intereſt. But this has 
ſome exceptions: And, 1ſt, A mortgagee 
of mortgage forfeited ſhall have intereſt 
for his intereſt (/) ; at leaſt as to ſo much 
intereſt as was reſerved in the body of the 
mortgage deed, that ſhall be reckoned 
principal ; for it being aſcertained by the 
deed, an action of debt will he for it; 
and, therefore, it is but reaſonable that 
there ſhould be damages given for the non- 


payment of that money. And although it 


(J In 1 Ch. Ca. 258. it is noted, that, a little 
before Michaelmas term (1674), the Lord Keeper 


(Finch) declared it ſhould be the rule, that a mort- 
gagee whoſe mortgage was forfeited ſhould have intereſt 


for his intereſt, and ſhould only be accountable for 
what profits he ſhould receive, and not for what he 
might have received, unleſs there were fraud ; but 
this rule does not appear to have prevailed in any caſe, 
and is directly againſt the deciſion of many. Sce 
Proctor v. Cooper, Pre. Ch. 116, 


18 5 
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is objected, that, if this were to be eſta- 
bliſhed for a rule, every ſcrivener would 
reſerve all his intereſt half-yearly, from 
time to time, as long as the intereſt ſhould 
be continued out upon ſecurity, which 
would make all mortgages pay intereſt 
upon intereſt; yet it is certain there is a 
clear diſtinction between debt and da- 
mages, and it does not appear that any 
inconvenience will ariſe from this doe- 
trine; it will only ſerve to quicken men 
to pay their juſt debts (2). But where fie. 
there was a deed to let tlie mortgagee in- ON 
to poſſeſſion, and enlarge the time of re- 
demption, in which deed was mentioned 
what was due for principal and intereſt, 
the intereſt then due ſhall not carry intereſt, 
there being no expreſs agreement that ſuch 
intereſt ſhould carry intereſt, and the whole 
ſum due being mentioned for another pur- 
poſe (3). 2dly It is, without all queſ- Piber,“ 
tion, that this rule does not extend to a F. Wa. 6:2. 
third perſon, who pays intereſt for a debt- 
or to his creditor ; for the ſame, with re- 
ſpect to him, is a principal ſum lent (/). 
And, 


(1) So held for a ſurety paying debt for his princi- | — 
pal; Morley v. Cleaves, 2 Keb. 376, ; but, guære, | 1 7 
Vor. II. | Ff whether 


434 


(4) Smith v. 
Pemberton, 

2 Ch. Ca. 67, 68. 
Chamberlain v. 
Chamberiain, 


* Ch. Ca. 258. 


Gladman v. 
Henchman, 
2 Vern. 135. 
(5) Porter v. 
Hubbart, 


3 Rep. Ch. 43- 
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And, therefore, it has always been the 


rule in Chancery (), that the mortgagee 


aſſigning, the aſſignee ſhould have intereſt 
for the intereſt then due (2); and fo all 
money really paid by the aſſignee, that 
was due to the mortgagee, ſhall be prin- 
cipal to the aſſignee. But the account 
between the mortgagee and aſſignee is not 
to conclude the mortgagor, but the Mal- 
ter is to ſee what was really due at the time 
of aſſignment, and whether he actually 
paid the money ; for, if the aſſignment 
was colourable, it would be otherwiſe (4); 
and, therefore, ſome have thought (5) 
that intereſt ſhould not be made principal, 
in ſuch caſe, unleſs the mortgagor had 
Joined in the aſſignment (o,. 3d, A 
ſtated 


whether the rule extends to payment by a 8 
without the concurrence of the debtor ? 


(mn) This rule does not appear to have been gene- 
rally known in the time of Lord Keeper North, Sec 
Earl of Macclesfield v. Fitton, 1 Vern. 169. 


(2) In the caſe of Montague v. Ratcliffe, 5th June, 
1706, it was held, that the aſſignee of the firſt mort- 
gage having notice of the ſecond mortgage ould not 
turn intereſt into principal. : 


(0) And ſuch appears to be now the general rule, 
ſubjef, 


cn. I. 54. OF DAMAGES AND INTEREST. 


ſtated (p) account ought to carry intereſt 
(6), eſpecially in caſes of mortgages, and 
more ſtrongly when ſettled by a maſter of 
the court (7) purſuant to order (7); and 
ſo intereſt ſhall be decreed for the yearly 
balance of a renewing account (8). 
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(6) Blaney v. 
Hendrick, 

2 Bla. Rep. 561. 
Barwell v. 
Parker, 

2Verz. 365. 

(7) Buer v. 
Duncombe, 

1 P. Wus. 0 
Bacon v. Ci. 


t P. Wms. 480. Brown v. Barkham, 1 P. Wms. 653. Neal v. Attorney General, Moſely, 


245. Aſtley v. Powis, 1 Vez. 496. Bickham v. Croſs, Vez. 471. 


(8) Aſhton v. Smith, 14 Vin. Ab. 458. pl. 14 


ſubject, however, to ſuch diſtinctions as particular 


circumſtances may require. Aſhenhurſt v. James, 3 
Atk. 270 | | | 


(p) This poſition is true as to accounts regularly 
ſtated by and between the parties, in which caſe there 
is an implied contract on the part of the debtor to pay; 
but does not extend to caſes where there is no ſettle- 
ment or acknowledgment by the debtor. Boddam v. 
Riley, 2 Bro. Ch. Rep. 3. 


) The report of the Maſter will not. however, en- 


title the creditor, whether mortgagee or otherwiſe, to 


intereſt before it be confirmed; Kelly v. Lord Bellew, 
1 Br. Pa. Ca. 202.; Attorney General v. Brewers? 


Company, 1 P. Wms. 377. ; but, when confirmed, the 


whole amount will carry intereſt, though part of it be 
in reſpe& of coſts; Bickham v. Croſs, 2 Vez. 471. 


Duzre, Whether an infant mortgagee, being defen- 
dant, ſhall be charged with intereſt upon intereſt ? See 
Bennett v. Edwards, 2 Vern, 392. Pow. on Mort, 
ch. 13. 
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SECTION V. 


WI it is ſaid that damages are in the 


power of the court; and, therefore, 
they uſually order them as they fee con- 


venient: As if lands are limited, upon 
failure of iſſue male, to the daughters of 
the marriage, and their heirs, until the 


next remainder-man ſhould pay them 


gooo!.; there being four daughters only 


who entered, the rents in this caſe ſhall 
not be applied, firſt, to pay intereſt, and 
then to ſink the principal, as in caſe of a 
common mortgage, but with this varia- 
tion, that the principal ſhall not be ſunk 
till a third part is raiſed above the intereſt, 
and ſo 8 when another third part is 
raiſed (1). So an account ought to be 
taken, with an annual reſt, each year's 
account to carry intereſt, in caſes where it 


is of a truſtee, who has paid off incum- 


brances with his own money, arrears of 
annuities, and old mortgages. On the 
other ſide, where the caſe is very hard, 
as the principal ſums paid for mainte- 


nance of younger children to the grand- 
mother, 


-0Q 3 8 A a fic imo cow =-s 3 BETS: FN 1 
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mother, being allowed in the Houſe of 


Lords towards the ſinkin g of her jointure, 
the court here would not let them be ap- 
plied at the time when they were paid, 


but in one entire ſum at the end of the 


account, and ſo ſtruck off all the intereſt 


for above ſixteen years, which came to 


more than the principal (2). So where, 
by marriage articles, the lady's father was 
to pay ſeveral ſums at ſeveral times, for 
diſcharging the huſband's incumbrances, 


he advances money to the ſon-in-law, 


and maintains the wife and child for two 


years; ſuch money allowed for mainte- 
nance ſhall be added to the foot of the 
account, and not carry intereſt (q) (g). 


(q) The inſtances in which the court has exerciſed 


its diſcretion in allowing a greater or leſs rate of intereſt 


than 41. per cent. which is the uſual allowance, are 
too many and various to allow of enumeration, Lewis 
v. Freke, 2 Vez. Jun. 507. The following inſtances 
may, however, ſerve as illuſtrative of the conſidera- 
tions by which this diſcretionary power 1s uſually regu- 


lated. When intereſt is allowed upon a legacy, in re- 


ſpect of the fund upon which it is charged being pro- 
ductive, the rate of intereſt ſhall abate if the produce 
of che fund be not ſufficient to anſwer the uſual allow- 
ance. Stonehouſe v. Evelyn, 3 P. Wms. 253. Lord 
Trimleftown v. Colt, 1 Vez. 277. When a legacy i is 


8 given with intereſt, the court diſtinguiſhes between in · 


pred, 


La 


4 


(2) Lady Dacrey 
v. Shute, 
iVern. 160. 


(4) Kirwan | 


V. Blake, 


2 Bro. P. C. 333 
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tereſt to be ſatisfied out of the proceeds of real eftate, 
from intereſt which is to be ſatisfied out of a money 
fund, the profits of a money fund being in general 
greater than the profits of land, Beckford v. Tobin, 
1Vez. 311.; Moore v. Moore, 3 Atk. 402.; ſee alſo 
Guillam v. Holland, 2 Atk. 434. The court will alſo 
diſtinguiſh between the rate of intereſt charged by the 
contract of the parties, and the rate of intereſt to be 
charged on intereſt turned into principal, by the courſe 
of the court. Aſtley v. Powis, 1 Vez. 497. 


With reſpe& to the mode in which a court of equity 
will aſſeſs damages ariſing from a breach of covenant, 
&c., ſometimes it will direct an iflue quantum dumnifi- 
catus, and, in ſome caſes, it will refer the conſideration 
to a maſter. See Danton v. Stewart, 4th July 1786; 
ſee alſo decree in Cudd v. Rutter, as ſtated by Mr. 
Cox from the Regiſter's Book, 1 P. Wms. 572. 


SECTION VI. 


As to the meaſure of the computation 

of the intereſt, it is to be obſerved, 
2ſt, That contracts are to be adjudged 
according to the law of the place where 
_ 2 ., Wmck 


* 
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ſuch contracts are made (7), and there- 
fore, in all caſes, intereſt muſt be paid ac- 
cording 


(7) This point is moſt elaborately inveſtigated by 


Huber, Prælectiones, 2 tom. lib. I. tit. 3. de conflict u 


kgum, who remarks, that though from the anciently 
almoſt univerſal juriſdiction of Rome, the Roman law 
does not touch upon the ſubje&, yet the fundamental 
rules which muſt. govern it are to be extracted from 
that ſyſtem ; by which it was held: “ 1. Leges cujuſ- 


que imperii vim habent intra terminos ejuſdem reipub- 


liex, omneſque ei ſubjectos obligant, nec ultra. 2. Pro 


ſubjectis imperio habendi ſunt omnes qui intra terminos 


ejuſdem reperiuntur, five in perpetuum five ad tempus 


ibi commorentur. 3. Rectores imperiorum id comiter 


agunt, ut jura cujuſque populi, intra terminos ejus ex- 
ercita, teneant ubique ſuam vim, quatenus nihil poteſ- 
tati aut juri alterius imperantis ejuſque civium præjudi- 
eetur. Ex quo liquet hanc rem non ex ſimplici jure 
civili, ſed ex commodis & tacito populorum conſenſu 
eſſe petendam. That learned writer, having illuſtrated 
the above general rules by a variety of caſes, proceeds, 
« Verum tamen non ita preciſe reſpiciendus eſt locus 
in quo contractus eſt initus, ut fi partes alum in con- 
trahendo locum reſpexerint, ille non potius fit confide- 
randus. Nam contraxiſſe unuſquiſque in eo loco intel- 
ligitur, in quo ut ſolveret, fe obligavit.” Upon this 
exception to the above general rules, Lord Mansfield 
appears to have founded his decifion in Robinſon v. 
Bland, 2 Burr. 1077. ; ſee alſo Campbell v. French, 
Vez. 323., and Hunter v. Potts, 4 Term. Rep. 182.3 
Alves v. n 7 Term Rep. 242. 


Bur it may be material to remark, that the above ex- 


ception 
E 
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cording to the Jaw of the country where 
the debt was contracted (s), and not ac- 
cording 


ception has not been allowed in caſes to which it might 
ſeem immediately applicable ; as in Stapleton v. Con- 
way, 3 Atk. 727.; in which Lord Hardwicke is re- 
ported to have ſaid, that if a contract is made in Eng- 
land for a mortgage of a plantation in the Weſt Indies, 
no more than legal intereſt ſhall be paid upon ſuch 
mortgage; and if, in ſuch caſe, there is a covenant in 


the mortgage for payment of 8 per cent., it would be 


within the ſtatute of uſury, notwithſtanding this 1s the 
rate of intereſt where the land lies.” The objection 
which occurred in the above caſe is now indeed done 
away by ſtat. 14 Geo. 3. c. 79. : But the interference 
of the legiſlature for ſuch purpoſe does of itſelf afford 
a degree of ſtrength to the principle of the deciſion; 


for if ſuch contract, having relation to the law of the 


country in which the property was ſituate, was of it- 
felt valid, ſuch legiſlative interference was unneceſſary; 
and that it was unneceſſary, J am aware, is the opinion 
of ſome highly reſpectable authorities; but their opi- 
nion ſeems oppoſed by the judgment of B. R. in the 
cale of Span v. Dewar, 3 Term eps 425. 


It i is alſo requiſite, to give a binding 1 to a con- 
tract entered into in another country, that it does not 
violate the rights of perſons not parties to it.“ Effecta 


contractuum certo loco initorum, pro jure loci illius 
alibi quoque obſervantur, fi nullum inde civibus alienis 
erketur prejudicium in jure fibi quzſito.” Huber. 


Prælec. «bi ſupra. To this qualification of the rule 
may be referred thoſe caſes in which courts of juſtice 


refuſe to enforce contracts entered into abroad, which, 


though 
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cording to that where the debt is ſued 
for (1). 80 where one living in England . Eines Bad 


India Company 


1 P. Wms. 306. 
deviles 12 


Bodily v. Bellamy, 2 ky Rep. 1094» 


though there valid, are either violatory of ſome moral 
duty, or inconfiſtent with a poſitive right derived to a 
third perſon, under the law of the country in which 
ſuch inconſiſtent claim is ſought to be made available; 
in which caſe the rule 1s © magis eſt in tali conflictu ut 
jus noſtrum quam jus alienum ſervemus.” Another 
- exception to the general rule, that the law of the place 
in which the contract is made ſhall prevail, is drawn 
from the nature of immoveable property. Funda- 
mentum umverſz hujus doctrinæ diximus eſſe, & tene- 
mus, ſubjectionem hominum infra leges cujuſque ter- 
ritorii quamdiu illic agunt, quæ facit, ut actus ab initio 
validus aut nullus, alibi quoque valere aut non valere 
non nequeat. Sed hxc ratio non convenit rebus im- 
mobilibus ; quando illz ſpectantur, non ut dependentes 
a libera diſpoſitione cujuſque patris familias, verum 
quatenus certæ notæ lege cujuſque reipublicz ubi ſitæ 
ſunt, illis impreſſæ reperiuntur ; hz note manent in- 
delebiles in iſta republica quicquid aliarum civitatum 
leges aut privatorum diſpoſitionis ſecus aut contra ſta- 
tuant ; nec enim fine magna confuſione præjudicioque 
reipublicæ ubi ſitæ ſunt res ſoli, leges de illis latz diſ- 
poſitionibus iſtis mutari poſſent.” Hub. ub: ſupra. And 
accordingly we find that a diſpoſition of land in Eng- 
land by a will made abroad, muſt, to be effective in 
England, have all the ſolemnities preſcribed by the law 
of England. Coppin v. Coppin, 2 P. Wms. 293. 3 
Alves v. Hodgſon, 7 Term Rep. 241. But that mo- 
ney of a foreigner in the public funds is not diſtributa- 


dle 


. bg 
4. 7 W 7 — — bs 4 
2 1 on - r 1 _ . (MPA - * 
4 * d K 2 ty 4 3a LOT 4 EL 1 : 
1 reren F mY 8 N A SE #43 5, r * 
4 2 An 4 


s 

+ 
2 
HE 

'Y 

"6 

* 

17 

F 

. 

5 

— 

LL 

4 
2 

N 

. 

2 

% 
43 

2 

* 

J 

2. 

2 

15 
3 
< 

G 
3 
* 

+ 
3X5 
= 7 

g 3 

» 
[ VE: 

. 4 
8 pl 

ir 
7 J. 

1 


42 


(2) Earl of Dun- 
gannon v. Hack- 
ett, 1 Eq. Ca. 
Ab. 288, 289. 
Phipps v. Earl 
of Angleſea. 

1 P.Wms. 696. 
5Vin. Ab. 209. 

1. 88. 
allis v. 

Brightwell, 


23 P. Wms. 88. 


Pierſon v. 
Garnett, 
2 Bro. C. R. 38. 
| Malcolm v. 
Martin, 
Bro. 50. 
| avon, v.Drake 
2 Atk 464. 
Boddam v.Riley 
2 Bro. 2. 
(3) Walker 
v. Peary, 
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deviſes a rent-charge out of his eſtate in 


Ireland, it ſhall be reckoned according to 


the Engliſh value, the will being made 
here. So Turkiſh and India Intereſt is 
allowed upon contracts made there, though 


both parties have been long in England. 


Yet it 1s but reaſonable, where the money 
is to be paid here, that the party ſhould 


have an allowance for the return of 


it (2). 2dly, The ſtatute in 1660 reſpetts 
only ſubſequent contracts; ſo that if a 


mortgagor, before the ſtatute, continues 


paying intereſt above 6/. per centum, no 
indebitatus aſſumpſit will he at law for 
the overplus (g); nor is there any juſt 
grounds to decree 1t in equity, it being 


voluntarily paid, and the contract not 


being changed or varied. But if the 
mortgagee enters, he ſhall be allowed in- 
tereſt, but after the reduced rate of 6/. 
per centum. And ſo it is agreed, that 


a Vern. 42, 78, 145. 


ble according to the law of England, ſee Thorne v. 
Watkins, 2 Vez. 35. and the caſes there referred to. 


(s) But the court will not decree intereſt upon inte- 
reſt, by reaſon of a cuſtom in a foreign country in 
which the contratt was entered into. Boddam v. Riley, 


2 Bro. Ch. Rep. 3. 
the 


0 
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the ſtatute of 12 Anne, cap. 16., which 


reduces the intereſt of money to 5/. per 
centum, has no retroſpect, but intereſt 
ſhall be paid, as it was at the time of the 
contract. | D 
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CHAP. I. 
Of Witneſſes and Proofs. 


SECTION I. 


UT as it is not ſufficient to have a 
right in equity, unleſs we can make 

this appear by ſome outward proof to the 
court, in order to obtain relief, we muſt 
of neceſſity treat alſo of the qualification of 
witneſſes, and the nature of evidence (a), 


leſt 


(a) There is no branch of juriſprudence more in- 
tereſting, and none more difficult of inveſtigation, than 
the law of evidence. We have indeed ſeveral treatiſes 
upon the qualification of witneſſes, the nature of the 
proof required, and the order of producing it; but 
thoſe works, though valuable, are very far from per- 


ket, Indeed the nature of the ſubject ſcarcely allows 
of 


A TREATISE OF EQUITY. Book VI. 


leſt our diſcourſe ſhould ſeem maimed 
and imperfect. But we do not here intend 
| to 


of its being reſolved into ſyſtem 3 we may collect and 
generalize the ideas which are to be found upon it ; 
we may give them a degree of preciſion by rule, but 
cannot give to them that comprehenſion which is ne- 
ceſſary to ſyſtem ; and indeed, when we refle& that 
the evidence to be allowed by law ſhould be ſuited to 
the habits,” opinions, and the ſtate of ſociety, we can- 
not but expect its rules to vary with the varying exi- 
gencies of the ſubjects to which it is to accommoZate it- 
ſelf: Thus we find that, as occaſions have ariſen in 
which the rigid application of the rule would have 
cauſed a failure of juſtice, the rule has given way to the 
occaſion ; for * all general rules touching the admini- 
ſtration of juſtice muſt be ſo underſtood as to be made 
conſiſtent with the fundamental principles of juſtice, 
and conſequently all caſes, when a ftri& adherence to 
the rule would claſh with thoſe fundamental principles, 
are to be conſidered as ſo many exceptions to it.“ Foſ- 
ter's Crown Law, 38., and as remarked by Sir Dudley 
Rider, in the caſe of Omichimd v. Barker, 1 Atk. 29., 
if exceptions were not allowed to general rules in rela- 
tion to evidence, it were better to demoliſh the general 
rules: General rules of evidence may therefore be con- 
ſidered as afforded by the deciſions of certain caſes and 
entitled to govern all caſes ſimilar in circumſtances ; | 
but, if other circumſtances enter into the caſe, the 
principle of the rule muſt be conſulted ; and, if the 
principle does not reach ſuch additional circumſtance, 
it ſhould ſeem that the rule ought not to be applied, if 
a failure of Juſtice may be apprehended from its appli- 
Cation. | 

In 
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to ſpeak of theſe in general, but ſo far as 
they are uſed in this court (5). Now, in 


determining 


() In conſidering the authority of general rules, it 
is material to diſtinguiſh thoſe which are drawn from 
the depths of reaſon, and the ſtrict obſervance of which 
is eſſential to the attainment of truth, from thoſe which 
are founded on notions purely of convenience, and 
which may be confidered as merely modal and aſſiſtant, 


rather than eſſential to ſuch object; ſuch are thoſe ge- 


neral rules which reſpect the order of proceeding, &c. 
Our author has ſtated ſome general rules with re- 
{erence to the qualification of witneſſes ; but it may be 
material to (tate, in addition to thoſe which reſpe& the 
qualification of the witneſſes, thoſe which reſpe& the 
nature of their evidence, for though they are generally 
thrown together, I apprehend them to be in their na- 
ture extremely diſtin : Thus, when evidence is re- 
jected as hearſay, it is rejected not on the ground of 
any diſqualification in the witneſs, but that the nature 
of his teſtimony, though it be true, does not afford that 
degree of proof of which the fact may allow. The 
firſt general rule is, that you muſt give the beſt evi- 


dence that the nature of the thing is capable of: The 


true meaning of this rule is, that no ſuch evidence ſhall 
be brought that ex natura rei ſuppoſes ſtill a greater 
evidence behind in the parties' poſſeſſion or power, for 
ſuch evidence is altogether inſuthcient, and proves no- 
thing, as it carries a preſumption with it contrary to 
the intention for which it is produced; for it the other 


greater evidence did not make againſt the party, why | 
did he not produce it to the court? as if a man offer 


a copy of a deed or will, where he ought to produce 
the original ; this carries a preſumption with it, that 
5 there 
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determining the qualifications of witneſſes, 
equity follows the law (c); and it ſeems 
the 


there is ſomething more in the deed or will chat makes 
againſt the party, or elſe he would have produced it, and 
therefore the proof of a copy in this caſe is not evidence; 


but if he prove the original deed or will in the hands of 


the adverſc party, or to have been deſtroyed without his 
default, a copy will be admitted, becauſe then ſuch copy 
is the beſt evidence, the preſumption of greater evidence 
behind in the parties' poſſeſſion being overturned by 
poſitive proof.“ Buller's Ni. Pri. 293. Gilb. Law of 
Evid. 4. 5. 


The next general rule is, that hearſay is no evidence, 


for no evidence is to be admitted but what is upon oath; 
and if the firſt ſpeech were without oath, another oath 
that there was ſuch ſpeech makes it no more than a bare 
ſpeaking, and ſo of no value in a court of juſtice ; be- 
fides, if the witneſs be living, what he has been heard to 
ſay is not the beſt evidence. To this general rule, that 
hearſay i is not allowed as nee there e are ſeveral 
exceptions: 

1ſt, Though it is not allowed as direct evidence, yet 
it may be admitted in corroboration of a witneſs's teſti- 
mony, to ſhew that he affirmed the ſame thing before 
on other occaſions, and that he is ſtill conſiſtent with him- 


ſelf; for ſuch evidence is only in ſupport of the witneſs _ 


that gives in his teſtimony upon oath. Gilb. L. of Evi. 


150. Buller's Ni. Pri. 294. : But this evidence is ſaid 


not to be evidence in chief, and that it is doubtful 

whether it is ſo in reply. Eſpinaſſe's Ni. Pri. 784. 
2dly, Where poſitive proof is not to be had, the de- 

claration of perſons unintereſted, and who are then 


dead, are admiſſible, as in queſtions concerning legiti- 


Macy, 
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the chancellor cannot do otherwiſe (1). 
And therefore it a man be rendered in- 
famous 


macy, or in queſtions of pedigree. Buller's Ni. Pri. 
Wb - 1: | 

3dly, Hearſay is good evidence to prove the death of 
any relation beyond ſea. Buller's Ni. Pri. 294. 

4thly, Hearſay is evidence in caſes of ſettlement of 
paupers. See Eſpinaſſe's Ni. Pri. 785, and the caſes 
there referred to. 

thly, Hearſay is evidence, whether parcel or not 
parcel. Davis v. Pearce, 2 Term Rep. 53. 

6thly, In queſtions of preſcription, hearſay is good 
evidence in order to prove a general reputation. 

7thly, What commences by parol may be tranſmit- 
ted by parol, and that creates a general reputation, in 
which caſe hearſay is admiſhble evidence: and on this 
head M. Eſpinaſſe remarks, that it is in general to be 
obſerved, that it is no objection to the admiſſion of 
hearſay evidence, that the party whoſe declarations are 
brought as hearſay evidence would not himſelf be an 


admiſſible witneſs, provided ſuch declarations at the 


time were indifferent, and uſed with reference to the 
queſtion then before the Court. Ni. Pri, 787. 


The above exceptions to the general rule which ex- 
' cludes hearſay evidence, are ſtrongly illuſtrative of the 
wiſdom of our juriſprudence in making its rules ſubſer- 
vient to the exigencies of occaſion,” in order to prevent 
a failure of juſtice. 


The next general rule reſpecting what may be given 
in evidence is, that parol evidence, though not ad- 
miſſible to contradict a deed, is admiſſible to ex- 

Vol. II. Gg plain 


449 


1 Prac. Reg. 
359 

Manning v. 

Lechmere, 

1 Ack. 453 
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famous in law, as by an infamous judg- 
ment (d), or has not diſcretion (e) and 
under- 


plain a latent ambiguity in any inſtrument ; ſee Lord 
Bacon's Max. Reg. 25, where this rule is fully conſi- 
dered, ſee alſo B. 1. c. 6. ſ. 11. note (z). 


Another general rule is, that, in all caſes where ge⸗ 


neral character or behaviour is put in iſſue, evidence of 
particular facts may be admitted, but not where it 


comes in collaterally. Eſp. Ni. Pri. 788, and the caſes 
there referred to. With reſpect to ſeveral other rules 
which are uſually claſſed as general rules, they either 
reſpect the qualification of the witneſs, which will 
hereafter be conſidered, or the order of proof with re- 
ference to the form of pleading; and therefore do not 
properly fall within the purpoſe of this note, which is 


merely to bring together ſuch general rules as reſpect 
the nature of the evidence to be allowed. 


(e) The poſition in practical regiſter is, that all 
perſons who are good witneſſes at law, are ſo in equity; 
but this poſition by no means excludes the teſtimony of 
Tome perſons to certain facts in a court of equity, 
which they would not be competent to prove in a 
court of law: thus an accounting party may in equity 
diſcharge himſelf by his own oath of ſmall ſums under 


40s., provided they do not in the whole exceed the 


ſum of Tool. ; ſee margin (5) (6). Thus alſo a wife, 


plaintiff in a ſuit againſt her huſband, may read the an- 
ſwer of her huſband in ſupport of her claim. The 
firſt inſtance 1s evidently founded on the rule that he 
who ſeeks equity ſhall do equity, and the latter may 


be referred to the difference of the judicatures ; a court 
0. 


- > Spy — at ti... 
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underſtanding, Sc. (/) his teſtimony is 
not to be admitted (2). And the objec- 

| tion 
of equity allowing the wife to ſue her huſband, which 
a court of law will not : But to allow her to ſue her 


miſſion of facts which ſhe might not be able otherwiſe 
to eſtabliſh, were a mere mockery ; ſhe is therefore, 
when allowed to become. a ſuitor againſt her huſband, 


entitled to all the rights of any other ſuitor. 


(a) It appears that formerly the infamy of the pu- 


niſhment was ſuppoſed to create the diſqualification ; 
but, according to the more correct and liberal conſtruc - 
tion of modern times, it is the infamy of the crime 
and not of the puniſhment which creates it, nam ex de- 
lit non ex ſupplicio emergit infamia ; and therefore per- 


ſons ſtigmatized by an infamous puniſhment, ſuch as 


being ſet in the pillory, are admiſſible witneſſes, unleſs 
the puniſhment was inflifted for forgery, perjury, or 
any ſpecies of the crimen falſi, or any other crime of an 


infamous nature, or ſo declared by poſitive law; for, 


ſays Lord Chief Baron Gilbert, a man may be pilloried 
for ſpeaking looſe and ſcandalous words of the govern- 
ment, which yet in doubtful and factious times ought 
not to be taken as a preſumption againſt his common 
credibility, Law of Evidence, 140, 141; Rex v. 
Croſby, 1 Salk. 689; Rex v. Ford, 1 Salk. 690. ; 
Pendock v. Mackender, 2 Wilſ. 18. By what means 
the competency of ſuch a perſon may be reſtored, ſee 
Buller's Ni. Pri. 292, 8th ed.; ſee alſo Mr, Capel Loft's 
ed. of Gilb. Law of Evid. * 257. 


| {7 This i incapacity is either propter ælatem aut prop- 
| Gg 2 | ter 
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(2) Co. Lit. 6. 
Rex v. Davis, 


5 Mod. 74. 


huſband, and to exclude her from the benefit of his ad- 
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tion that the party is concerned in intereſt, 
though never ſo ſmall (2), have uſually 
pre- 


ter defeftum rationis. The firſt ſpecies of incapacity 


applies to children, who, from the tenderneſs of their 
years are defective in their underſtanding, or inſenſible 
of the religious obligation of an oath. The latter ſpe- 
cies of incapacity applies to idiots and lunatics. As 
to idiots, whoſe unfortunate fituation implies the total 
want of underſtanding @ nativitate, their teſtimony is 
neceſſarily excluded in all caſes, But with regard 
to lunatics, whoſe diſeaſed ſtate of mind allows of in- 
tervals of intelligence, it ſhould ſeem too much to ex- 
clude their teſtimony during ſuch intervals, reſpecting 
facts which had occurred alſo during a lucid interval. 
See B. I. c. 2. J. 3. note (x). 


Or if he be an infidel, that is, if he poſſeſs no re- 
ligion, ſor if he do profeſs areligion, however abſurd ſuch 
religion may appear to us, yet as he attributes to it a ſa- 
ered influence and authority, it will bind his conſcience 
to ſpeak the truth, and therefore he ſhall be admitted as 
a witneſs, and ſworn according to the ceremonies pre- 
ſcribed by ſuch religion. There certainly are dicta in 
our books, whence it might be inferred that, by the 


ancient common law, all perſons not profeſſing Chriſt- 


ianity are diſqualified from being witneſſes ; but the 


numberleſs inconveniences, not to ſay the groſs injul- 
. tice which muſt have reſulted from a rigid adherence to 
ſuch a rule, neceſſarily compelled the adoption of the 


more liberal and enlarged policy which now prevails. 


But though infidels are, under certain circumſtances, 


now allowed to be competent witneſſes, perſons excom- 


municated are ſaid to be diſqualified ; becauſe, being 
9 excluded 
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prevailed (g), unleſsin ſpecial inſtances (+). 


(3) — v. 


As, iſt, for the neceſſity, where no other 97. 


evidence 


excluded out of the church, they are ſuppoſed not to 
be under the influence of any religion. It were diffi- 
cult to trace the origin of this diſqualification ; it ap- 
pears to have prevailed in very early times, and even 
then referred to as an eſtabliſhed rule ; but whatever 
might be the motives from which this diſqualification 
derived its origin, its prevalence at the preſent period, 
when one conſiders the ſeveral cauſes of excommuni- 
cation excluſively recited by the ſtatute 5 Eliz. ch. 23,, 
cannot but create ſurpriſe. Mr. Capel Loft, (Law of 
Evidence, 261,) enumerating ſuch cauſes, obſerves, 
«the firſt is hereſy ; which, whatever it may mean, im- 
plies a ſenſe of religious obligation and of conſcien- 
tious acceptance of Chriſtianity itſelf, as divinely re- 
vealed. -How then does it preſume a man to have no 
regard to the uttering an injurious falſehood in the pre- 
ſence of the Deity, and, in repugnance to that religion, 
the truth and authority of whoſe general doarines he 
admits ? Another cauſe is, error in opinion in matters 
of religion and doctrine received and allowed in the 
church of England. Now, if the church of England 
were really infallible, it would be a misfortune to differ 
from her in any point, but certainly no ground of civil 
incapacity, eſpecially to preclude a court of juſtice from 
being informed by a perſon labouring under that misfor- 
tune. Another cauſe is ſimony, which, as a corrupt traf- 
ticking, may indeed affect the credit of a witneſs, though 
the offence is conſtituted ſo ſtrangely, that eccleſiaſtical 
right and wrong upon this ſubject enter commonly in 
a manner very perplexing to a lay imagination, ſhould 
it attempt to define the principles of morality or ſenſe 
by 
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evidence could poſſibly be had; as where a 


man tears a note, or a goldſmith's appren- 


tice 


by which the boundaries have been ſettled : a remark 
not very diſſimilar may be applied to uſury. Incon- 
tinence, under which cenſure antinuptial commerce 
was till very lately included (27 G. 3. c. 44.), though 
the parties ſhould have made the amend? honorable by in- 
termarrying, 1s another of the recited grounds of ex. 
communication, as if being unguardedly awake to the 
impreſſions of nature demonſtrated an inſenſibility to the 
voice of truth.“ 


The ſtat. 3 Ja. 1. c. 5. havingenacted, that every popiſh 
recuſant ſhould ſtand to all intents and purpoſes dif- 
abled, as a perſon lawfully excommunicated, it is ſaid 
that they were alſo diſqualified from being witneſſes, 
Attorney General v. Griffith, 2 Bulſ. 155 ; a conſtruc- 
tion which a truly learned writer (Serjt. Hawkins) at- 
firms to be too ſevere, for this like all other penal 
ſtatutes ought to be conſtrued ſtrictly, and the words 
thereof are no more than that ſuch perſons ſhall ſtand 
diſabled, &c. as perſons lawfully excommunicated, &c.; 
and, as the purport thereof may be fully ſatisfied by the 
diſability to bring any action, it ſeems to be too ri- 
gorous to carry them any farther,” Pleas of the 
Crown, B. 1. c. 12. | 


Another diſqualification ariſes out of the relation 
in which perſons may ſtand to the parties in the 
cauſe. This diſqualification, by the civil law, in- 
volved various deſcriptions of perſons, Cod. lib. 4. 
tit. 20., the reaſon of which is fully confidered by Pe- 
rezius Provicc, in Cod, lib. 4. tit. 20, ; but which the 
law 


ch. I. S1. OF WITNESSES AND PROOFS. 


tice overpays a bill of exchange. 2dly, 


In dium nn the oath of a party 


injured 


law of England, reluctantly excluding the teſtimony of 
any perſons to whoſe teſtimony credit might be ſafely 
given, confines to huſband and wife, and counſel, and 
attornies. 


The excluſion of the teſtimony of huſband and wife, 
for or againſt each other, by the civil law, proceeded on 
the preſumption that their teſtimony could not be unbi- 
aſſed; but this conſideration, though i it may have in- 
fluenced our adoption of the rule, is not the only one, 


the diſqualification being principally (as remarks the. 


learned commentator on our laws) “ in reſpeR of the 
union of perſon, and therefore if they were to be ad- 
mitted to be witneſſes for each other they would con- 
tradift one maxim of law, nemo in propria cauſa teſtis 
eſſe debet ; and if againſt each other, they would contra- 
dict another maxim, nems tenetur ſeipſum accuſare,” 

1 Bla. Com. 443. However there are ſome excep- 
tions to this rule: Firſt, in the caſe of high treaſon, it has 
been ſaid that a wife ſhall be admitted as a witneſs 
againſt her huſband, becaule the tie of allegiance 1s 
more obligatory than any other : Secondly, by the 
5th Geo. 2., the wife of a bankrupt may be examined 
by the commiſſioners, touching his eſtate, but not his 
bankruptey : Thirdly, if a woman be taken away by 
force and married, ſhe may be an evidence againſt her 
huſband, indicted on the 3d Henry 7. 2. againſt the 
ſtealing of women; for a contract obtained by force 
has no obligation in law. So upon an indiment, 
on I Jac. 1. c. 11., for marrying a ſecond wife, the 


firſt being alive, though the firſt cannot be a witneſs 


yet 
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(4) Eaſt India 
Company v. 
Ev ns, 1 Vern. 
308. 
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injured ſhall be a good charge on him who 


did the wrong (4). gdly, After a great 


length 


yet the ſecond may, the ſecond marriage being void; 
and whether a wife de jure may not be a witneſs againſt 
her huſband on an indictment for a perſonal tort done 
to herſelf, ſeems to be matter of doubt. In Lord 
Audley's cauſe ſhe was allowed to be a witneſs 
to prove her huſband aſſiſted in a rape upon her; 
and though this caſe has been denied to be law, yet 
it was in caſes where the indictment was not for a 
perſonal tort to the wife; and in the caſe of Azyre, 
on an indictment for the battery of the wife, Lord 
Raymond ſuffered the wife to give evidence; and the 
wife is always permitted to ſwear the peace againſt 
her huſband, and her affidavit has been admitted to be 
read on an application to the court of King's Bench, for 
an information againſt her huſband for an attempt to 
take her away by force after articles of ſeparation ; and 
it would be ſtrange to permit her to be a witneſs to 
ground a proſecution upon, and not afterwards to be a 
witneſs at the trial: Fourthly, in an action between 
other parties, the wife may be a witneſs to charge her 
huſband, ex. gr. to prove the goods for which the action 
is brought, ſold on the eredit of the huſband ; ſo per- 
haps in ſome caſes in an action againſt her huſband, 
though the will not be admitted to be a witnels, yet a 
confeſſion of her's may be given in evidence to charge 
him; as where an action was brought for nurſing his 
child, the plaintiff was allowed to give in evidence that 


the wife declared the agreement to have been for ſo 


much per week, becauſe ſuch matters are uſually tranſ- 
ated by the women. It may be material to obſerve, 
that though this general diſqualification equally applies 

. to 


6 % . 
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length of time; as in an account of 
twenty years ſtanding, he may prove by 
oath 


to proceedings in equity againſt huſband and wife &-- 


Anon. -2 Ch. Ca. 39. Cole v. Grey, 2 Vern. 79. 


Wrotteſly v. Bendiſh, 3 P. Wms. 238. ; yet that it 


does not apply to ſuits which they may inſtitute againſt 
each other. With reſpect to the excluſion of the teſti- 
mony of counſel, &e. againſt their clients, this diſ- 


qualification of the counſel, &c. is the privilege of the 


client, it being againſt the policy of juſticc to permit 
any perſon to betray a ſecret with which the law 
has intruſted him, Lindſay v. Talbot; T. 12 G. 1. 
Bull. Ni. Pri. 284. ; ſee alſo Sandford v. Keming- 
ton, 2 Vez. Jun. 189. But to this rule there are 


lome exceptions ; firſt, as to what ſuch perſons knew 
before the retainer, for as to ſuch matters, they are 


clearly in the ſame fituation as any other perſon ; ſe- 
condly, to a fact of his own knowledge, and of which 
he might have had knowledge without being attorney 
or counſel in the cauſe, Buller's Ni. Pri. 284. For 


further qualifications of the above general rule, ſee 


Eſpinaſſe's Ni. Pri. 718. 


Informers though intereſted by the promiſed reward are 
competent witneſſes, ſee Trials under the ſpecial com- 
miſſion of the rioters in 1780, where it was ſo adjudged. 


g) No rule can be more reaſonable, in a general view, 
than that which requires the teſtimony by which any 
fact is to be eſtabliſhed, to be free from that bias which 
an intereſt in the event might even imperceptibly give 


to the mind of the witneſs: But this rule, though ſo 
admirable in its principle, is perhaps, of all the rules 


of evidence, the moſt flexible in its application. The 
varlety 
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( 5) 1 v. 
Rivers, 1 1 Ch. 
Ca. 127. 

Pey ton v. 
Green, 1 Ch. 
Rep. 78. 


ſtand in the relation of blood; 
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oath what he cannot prove otherwile (5). 
4thly, Of {mall ſums in an account, as 
under 


variety of influences to which the human mind is ſub. 


Jett, may be conſidered as intereſts which it more or 
leſs anxiouſly conſults. The voice of Nature may be 
ſuppoſed to give a bias to the teſtimony of thoſe who 
and, according to even 
the worldly conſtruction of intereſt, the child is inte- 
reſted in preſerving the character and defending the 


property of its parent; but it is a ſpecies of intereſt, 


which the law does not apprehend to be likely to ſuper- 
ſede the rights of truth and juſtice, and theretore a 
child, by our law, may be a witneſs for or againſt his 
father. The habits of friendſhip may have ſo blended 
the claims of character, that the teſtimony of a friend 
may in ſome inſtances be conſidered as the teſtimony of 
a man on his own behalf, but the law does not reject 
ſuch teſtimony ; it may indeed, in ſuch inſtances, be 
influenced by a more powerful motive than the proſpect 
of acquiring or preferving wealth, but it is a conſider- 
ation which does not diſqualily the witneſs, however 
it may weigh in eſtimating his credit. hat then, 
it may be aſked, 1s intended by the intereſt which ex- 


_ cludes the teſtimony of a man whoſe teſtimony is in 


other reſpects unimpeachable ? It is a melancholy re- 


flection that though the law of England conceives the 
claims of truth to be ſufficiently ſtrong to repreſs the 
feelings of nature, and the not leſs powerful diQates of 
friendſhip, it dare not truſt the intereſts of juſtice to 


that ſpecies of influence which the ſmalleſt preſent ac- 


tual or ſuppoſed pecuniary benefit may excite, I mean 
not to arraign the wiſdom or policy of the rule, I have 


already ſtated it to be of all the rules of evidence the 
moſt 
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under 40s., he ſhall be diſcharged by his 
oath, but he ſhall not charge another ſo. 
| And 


is | 
moſt flexible in its application ; ; that liberal ſpirit, 
which ever accompanies the truly enlightened mind, 
having modified its rigour by diſtinguiſhing that actual 
intereſt which goes to the competency of teſtimony, 
from that influence which merely affects the credit of 
it, See Abraham v. Bunn, 4 Burr. 2251. 


With reſpect to what intereſt will diſqualify, it ſeems 
that not only an actual but a ſuppoſed or expected in- 
tereſt will be ſufficient, Fotheringham v. Greenwood, 
I Str. 129., not only an immediate, but an ultimate be- 
nefit, as if the party and witneſs claim under the ſame 
title or in the ſame right. To purſue the point would 
exceed the province of a note ; I muſt beg therefore to 
refer to the ſeveral treatiſes upon the law of evidence, 
and the not Jeſs valuable chapters upon that ſubje& 
which are to be found in our writers upon the law 
of Nifi Prius and Crown Law. 


) The exceptions which our author has ſtated are 
thoſe which moſt frequently occur in courts of equity, 
but they are by no means all the exceptions which have 


been allowed. For 1it, A party intereſted will be ad- 


mitted as a witneſs in a criminal proſecution, in moſt 
inſtances, for the ſake of public juſtice. 2dly, A party 
intereſted will be admitted for the ſake of trade. 3dly, 
A party intereſted will be admitted where no other 
evidence is reafonably to be expected. 4thly, A party 
intereſted will be admitted where he acquires the in- 
tereſt by his own act, after the party who calls him as 
a witneſs has a right to his evidence. Sthly, A party 
intereſted will be admitted where the poſſibility of in- 

tereſt 
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16) Anon. 


1 Vern. 283. 


Mai ſhfield v. 


Weſton, 

2 Vern. 176. 
Everard v. 
Warren, 


2 Ch. Ca. 249. 


(7) Stephens v. 
Gerrard, 1 Sid. 
Cailow V. 
Mince, Pre. 
Ch. 234- 
Coodwtle v. 


Weiford, Doug]. 


Rep. 134. 
(8) Builer's 
Ni. Pri. 286. 
Bridgman v. 
Green, 

2 Ver. 629. 


( 9 Saville, 34. 


pi. 81. 
1 Mod. 11. 


2 Sid. 441 
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And this rule extends no further than for 
the ſum of 100/7., and he muſt mention to 
whom paid, for what, and when; for in 
an account he muſt prove the particu- 
lars (6). zthly, Where he has releaſed 
his intereſt, though the releaſe was ſealed 
in Court while the cauſe was trying (7). 
6thly, Particeps crimints is admitted to 
prove matters of fraud, eſpecially where 
what he proves is to his own prejudice (8), 
7thly, 1f one be made a defendant by 


covin to take away his teſtimony (i), 


and it appears upon the evidence, the 
judges may and ought to allow him to be 
a witneſs (9). And this cannot be a gene- 
ral rule; but every caſe ſtands on its own 
circumſtances, that 1s, whether their in- 
tereſt 1s ſo great as it may be preſumed 
to make them partial, or not ; and there- 

fore 


tereſt is very remote. See Buller's Ni. Pri. 288, 289, 
290, where the above exceptions are ſtated and illuſ- 
trated by caſes. That a ſubſcribing witneſs to a will 
under which he took no direct intereſt, but in the va- 


| lidity of which he afterwards became intereſted by mar- 


riage, with one of the deviſees is competent, ſee Brograve | 


v. Winder, 2 Vez. Jun. 634. : 


(i) If a man unneceſſarily makes any one a defend- 


ant, he thereby deprives himſelf of the benefit of ſuch 
parties 


ch. I. S2. OF WITNESSES AND PROOFS. 


fore alms-people and ſervants are good 
| witneſſes, So it is uſual for a legatee 
of a ſmall legacy (4), as 5s. to a private 
perſon, or g. to a nobleman, to be admit- 
ted a witneſs for the will (10). 
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(ro) Corpora- 
tion of. Sutton= 


Coldfield v. Wilſon, 1 Vern, 254+ 


parties evidence, for it is his own fault; but a co-de- 
tendant ſhall not be deprived of his evidence, for by 
ſuch contrivance he might take off all the defendant's 
witneſſes, Gibſon v. Albert, 10 Mod. 19. Piddock v. 
Brown, 3 P. Wms. 288. See alſo Barrett v. Gore, 
3 Atk. 401. Nightingale v. Dodd, Ambl. 583. 


(Y) See Stat. 25 Geo. 2. c. 6. 


SECTION II. 


As to the evidence, the uſual courſe in 
Chancery is by depoſitions, for no 
witneſſes v7v4 voce are allowed at the hear- 
ing, except by ſpecial order (1). And 
there being the ſame queſtion in both 
cauſes, and defendant's defence being the 
lame, the depoſitions in a former cauſe 

N mall 


(1) 1 Harriſon's 
Chancery, 
598, 599. 
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(2) Ne vil v. 
Johnſon, 
2Vern. 447. 

1 Ch. Ca 73 
2 Freem. 184 


(3) Chriſtian v. 
Wren, Buab. 


321. 


(4) Earl of | 
Bath v. Barter. 
fea, 5 Mod. g. 


, (5) Coke v. 


Fountain, 

1 Vern. 419. 
Earl of Peter- 
borough v. 
Duch. of Nor- 
foik, | 
Pre. Ch. 212. 


(6) Backhouſe 
v. Middleton, 


tunity to croſs examine them (4). 


1 Ch, Ca. 175, 
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ſhall be read againſt him (2). But depo- 
ſitions in another cauſe, in which the 
matters in queſtion were not in iſſue, ſhall 
not be read (3). So depoſitions taken in 
a ſuit betwixt other perſons are not to be 
given inevidence ; for he had no oppor- 
90 
depoſitions taken in a cauſe; where the 
plaintiff's father was a party to the ſuit, 
being in all matters the ſame, his father 
being only tenant for life, thoſe depoſitions 
could- not be read againſt him ; for the 
advantage ought in all caſes to be re- 
ciprocal (3). And where a cauſe is diſ- 
milled, the matter of it not being proper 
for equity to decree, yet the fact in this 
cauſe proved may be uſed as evidence be- 


| tween the ſame parties, whenever it ſhall 


come in queſtion again. But when a 
cauſe is diſmiſſed, not upon this ground, 
but for irregularity, ſo that in truth there 
was never regularly any ſuch cauſe in the 
court, and conſequently no proofs, thoſe 
proofs cannot be uſed: for proofs can- 


not be exemplified without bill and an- 
ſwer, nor can they be read at law, unleſs 


the bill upon which they were taken can 
be read (6). Laſtly, No depoſitions ought 
| to 
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to be allowed which were not taken in a 
court of record; and they are like ex- 
amination of witneſſes : So that although 
the defendant may read what part he 
will, yet the other ſide may read the whole 


afterwards (/) ( 7). Bath TTY 
10. 


(1) As to the courſe of proceedings in the examination 
of witneſſes, ſee Gilbert's Forum Romanum, 122. 
Harriſon's Chancery, 1 V. p. 462. 481. Hinde's Prac- 
tice in Chancery, 422, and the Practical Regiſter, 


SECTION III. 


ND although all exhibits proved by 
the depoſitions may be read at the 
hearing, yet they muſt be ſhewn forth 
in court, if the party will have any benefit 
of them (1); and parties and privies ( Harrifo's 
ought to ſhew the original deed (m); for 
EE every 


(n) Deeds and copies of records not proved by 
depoſitions, may, by ſpecial order, be proved viva 
voce at the hearing, ſo far as reſpects the execution of 
them; but no examination is allowed to points that 

| would 
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(2) Rothwel v. 
Hufley, 2 Ch. 


Ca. 202. 
Puleſton Ve 
Warburton, 
Comb. 395 
(3) Eden v. 
Chalkile, 


1 Keb. 117. 


A TREATISE OF EQUITY. Book VI. 


every deed ought to prove itſelf (), or be 
proved by others ; but ſtrangers to the 
deed, and who do nothing in right of the 
grantee, as bailiff or ſervant, may plead 
the patent or deed, without ſhewing it. 
So a will, which is the plaintiff's title, 


| muſt be ſhewn to the court itſelf, and not 


a copy (0) only (2) : Otherwiſe, where it 


is by way of circumſtance (g). But where 
a deed or other evidence is ſuppreſled, 
the court will always intend a title againſt 


would admit of a croſs examination; Earl of Pomfret 
D. Lord Windſor, 2 Vez. 480. ; and therefore a will 
cannot be proved at the hearing viv4 voce; Harris v. 
Ingledew, 3 P. Wms. 93. Quære, If records them- 
ſelves may not be read at the hearing, without an 
order? Sawbridge v. Benton, Ex. M. 1793, MSS. 


(n) If the deed be thirty years old, it may be given in 
evidence without any proof of the execution of it; but 
ſome account ſhould be given of it, as where found, 
&c. and if any ſuſpicion ariſe from any blemiſhes, ra- 
ſure or interlineation, it ought to be proved, or the ſuſ- 
picion in ſome manner done away, ſee Buller s Ni. Pri. 


255» 


(o) This poſition is confined to wills of land; for, 
of wills of perſonal eſtate, the probate, it duly obtained, 
is concluſive evidence. King v. Raines, Skin. 583. 
Chicheſter v. Philips, Raym, 404. 


I Sid. 359. 


him 


Noel v. Wells, 


Ch. I. S3. OF WITNESSES AND PROOFS, 


him that ſuppreſſed it (4). But a copy of 
a deed, ſuppoſed to be ſuppreſſed, is 
not allowed, unleſs examined (p), nor 
even upon affidavit that plaintiff had got 
it, but he ſhall be left to recover it at 
law (5). So although a recital of a leaſe 
in a deed of releaſe is good evidence of 
ſuch leaſe againſt the releaſor, and thoſe 
that claim under him; yet, as to others, it 
is not without proving there was ſuch a 
deed, and that it was loſt or deſtroyed (6). 
And, in caſe of an inrolment for ſafe cuſ- 
tody, the deed may be ſaid to be recorded, 
yet a copy of it (7) is no evidence; nor is 
the inrolment itſelf without particular cir- 
cumſtances to ſupport it, as proving that 
the original deed was in the defendant's 


cuſtody or power, or accidentally loſt, 


Sc. (9). But, where a bargain and ſale 
is inrolled purſuant to the ſtatute, the in- 


%) Upon the ſame principle, the court will not 
allow the copy of a note of hand to be read, without 
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(4) Lewis v. 
Lewis, Rep. 
Temp. Finch. 
471 


Ey ton v. Eyton, 
2 Vern, 380. 


(5) Lord Peter- 
borough v. Lord 
Mordaunt, 

1 Mod. 94 


(6) Ford v. 
Grey, 1 Salk, 
285, 286. 

6 Mod. 44 


(7) Lady Hole 
croft v. Smith, 
2 Freem. 239. 


being previouſly ſatisfied that the note was genuine. 


| Goodier v. Lake, 1 Atk. 446. 


2) In the cafe referred to, the poſition is thus 


qualified: Otherwiſe than againſt the party who 
ſealed it, and all claiming under him, and ſo far it 
| ſhall.” | 
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(8) Combe v. 


Spencer, 2 Vern. 


71- 
martle Ve. 


Williams, 


2 Salk. 281, 
3 Lev. 387. 
6 Mod. 225. 
Green v. Proud, 
1 Mod. 117. 
Olive v. Gwin, 
Hard. 118. 

2 Sid. 145- 

9) Dr. Ley - 


A TREATISE OF EQUITY. Book VI. 


rolment is a record ; ſo that a copy of it 
may be read in evidence (7) (8); for no 
raſure or interlining ſhall be intended in a 


record for the height and ſolemnity of it "Up 


but the ſure way is to exemplify it under 
the great ſeal, or at leaſt under the ſeal of 
the court (5) (c). | 


tield's Caſe, 10 Rep. ga, 93- | 


(7) This appears to have been the opinion of the 
Maſter of the Rolls; but, an iſſue having been di- 


 refted, a copy of the inrolment was allowed in evi- 
_ dence by the Lord Chief Juſtice, See 2 Vern. 591. 


See Buller's Ni. Pri. 259, 260. where the caſe of 
Smartle v. Williams, is obſerved upen. 


(5) In Potts v. Durant, 3 Anſtr. Rep. 789. an an- 
cient writing purporting to be an inſpeximus under 
the ſeal of the Biſhop, was held to be inadmiſſible 
evidence, becauſe it came out of private hands; but, 
query this determination, as there is no publie repoſitory 
for exemplifications, and, indeed, the very purpoſe of 
them, in general, requires them to be in private cuſtody. 
But where there is a public repoſitory for the particular 
inſtrument offered in evidence, its authenticity, in a 
great degree, depends upon its being found in the proper 
place, and therefore, it has been held, that a terrier 
cannot be received unleſs it eame from the regiſtry of 
the biſhop, Atkyns v. Hatton, 2 Anſtr. 386. ; but it 


appears from a note to that caſe, that in Miller v. Foſter, 


upon a motion for a new trial, the court of King's 
Bench thought that ſuch evidence ought to have been 
received. See alſo Potts v. Durant, 3 Anſtr, Rep. 795+ 


Not. 


Ch. II. S1. OF AVERMENTS, &c. 


CHAP. II. 


Of Averments and Parol Evidence. 


SECTION I. 


s 


ing infiniteneſs, which the law ab- 
hors, eſtop all parties and privies from 
contradicting any thing apparent in the 
record (1); and a record cannot be con- 
feſſed and avoided, as to ſay, that he 
was not a perſon able (a), Sc.; for 
then every record might be ſo avoided 
by a nude averment. But to take an 
averment which ſtands with the record, 


| and which does not contradi& any thing 


apparent in the record to the judges by 
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ECORDS, when perſect, for avoid- 


(1) 1 Rolle's 
Abr. 862. 


conſtruction of law upon the words, the 


law well admits and allows of (2). So a 
deed indented is the deed of both par- 


(a) And therefore infancy cannot be averred at law 


n avoidance of a recovery or fine. Hungate's Caſe, 
12 Rep. 122. 2 Inſt. 483. But ſee b. 1. c. 2. y5. 


note (d), | | | 
Hh 2 ties 


(2) 1 Rolle's Ab. 
862. Com. Dig. 
Eſtoppel, (E. g.) 
Co. Litt. 332. b. 
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(3) Co. Litt. 
36g. b. Shep- 
herd's Touch. 
none, 52. 


(4) Co. Litt. | 
+63. b. 


5) Rolle's Ab. 
872. 10 Vin. Ab. 


470. 


(6) Weale v. 
Lower, 


Pollex. 67, 


A TREATISE OF EQUITY. Book VI, 


ties (3), though they were the words of 


but one; for both ſeal it, and of conſe- 


quence are eſtopped by it (5), vis. in all 
the material and eſſential parts, without 
which it would not be good (c). Other- 
wiſe of a patent, or deed poll (4); becauſe 
the eſtoppel there 1s not mutual, as it 
ought to be. But to a deed they may 
plead non eft faclum, & parti ratione may 
confeſs and avoid it, as by coverture or 
the like. And although a deed is prima 
facie, an eſtoppel, yet they may plead or 
aver any matter of fact which ſtands with 
the words of the deed (5). But no aver- 
ment can be taken againſt the judgment 
of law, which appears to the judges upon 
view of the deed(6); for matter of fact 
is to be tried by the jury (d), but matter 


of law by the judges only. 


(4) Not if the deed be void at law, in reſpe& of its 
conſideration, as if it be uſurious. 5 Rep. 69. b. 


(c) What are the eſſentials of a deed, Tee Touch 
ſtone, 54. | 


(4) That an ambiguity in a deed may be explained 
by uſage, ſee Withnell v. Gartham, 6 Term Rep. 397. 


Ch. II. $2. OF AVERMENTS, &c. 


| 
Il SECTION ll. 
x BYE in caſe of eſtoppels, verdi& againſt 
1 the truth, or the law being founded 
it upon an untrue preſumption, Chancery 
will relieve. And although ſuch aſſur- 
# ances, as are uſed for the common repole 
d of men's eſtates, equity will not draw in 
. queſtion; (for a fine with proclamations 
A ought, after five years, to be a bar in 
h conſcience, as it is in law; ſo ſhall it be 


of a common recovery for docking the 
entail ;) yet if a fine is unfairly obtain- 
ed (d), equity will order a reconvey- 

ance, 


(d) Whether a fine may not at law be avoided by 
fraud, Sc. Cruiſe on Fines, 311. | 


its | Courts of equity will interpoſe againſt the operation 
of a fine, not only on the ground of fraud, but alſo on 
the ground of lunacy ; ſee Ruſhtoy v. Mansfield, Toth. 


he 42. ; Addiſon v. Dawſon, 2 Vern. 678.; ſo alſo of in- 
fancy in the ceſtuique truſt ; Allen v. Sayer, 2 Vern. 
* 368. ; ſo alſo if the perſon levying the fine had notice 


of an exiſting charge upon the land; Drapers' Compa- 
ny v. Yardly, 2 Vern. 662. ; ſo if the fine be levied by 
a truſtee ; ſee caſe ſtated in Bovey v. Smith, 1 Vern. 
149.; Shields v. Atkins, 3 Atk. 563. ; Pomfret v. 
| Lord Windſor, 2Vez. 482. ; 2 Atk. 631. ; or by mort- 


gagor 
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(1) Welby v. 
Welby, 

Toth. 99, 100- 
Wright v. Booth 
Toth. 101. 
Barneſly v. 


© Powell, 


1Vez. 289. 
Wilt inloa v. 
Bray field, 
gVern, 307. 
Clark v. Ward, 
Pre. Ch. 150. 
(2) Hir John 
Tw ner, 


1Eꝗ. Ca. Ab. 2 59 


A TREATISE OF EQUITY. Bock VI. 


ance (1), and the court where it is ac- 
knowledged will vacate it for error, or ir- 
regularity (2). Neither is a judgment at 
law to be pleaded in bar to a ſuit in 
equity, notwithſtanding the ſtatute of 4 H. 
4. cap. 22.; becauſe that ſtatute meant 
only to reſtrain ſuch juriſdiction as did 
take upon it to reverſe the judgment, as 
error and attaint doth, which the Chan- 
cery never pretended to, but leaves the 


judgment in peace, and only meddles with 


the corrupt conſcience of the party. And 
although it is ſaid, that the common law 
uſed ſome power to reſtrain ſuch exami- 
nations directly before any ſtatute made; 
yet theſe ſeem rather to examine the man- 


ner, than the very matter and ſubſtance of 


the thing adjudged (e). 


gagor in poſſeſſion ; Focus v. Saliſbury, Hard. 400, 
402.; or mortgagee in poſſeſſion; Weldon v. Dux 
Ebor, 1 Vern. 132.; but ſee Lingard v. Griffin, 2Vern. 


189. Nor ſhall a fine levied, in purſuance of a decree, 
be allowed to operate beyond the particular purpoſe 


for which it was directed to be levied. Goodrick v. 
Brown, 1 Ch. Ca. 49. 2 Vern. 56. 


(e) See the juriſdiction of the court of Chancery vin- 


dicated, 1 Ch. Rep., where the point is my elaborate- 
ly diſcuſſed. 


Ch. II . $ 3+ OF AVERMENTS, &o. 


SECTION II. 


O, in natural juſtice, deeds and vrit- 
ings are conſidered only as memorials 

of the contract, not as a ſubſtantial part 
of them (1); and therefore any other 
proof is as well (J), and the eſtoppel will 
not in equity be regarded againſt the 
truth: As if a covenant be general, that 
he was lawfully ſeized, and there is proof 
that it was declared upon ſealing, that he 
ſhould undertake for his own att only, he 
ſhall be relieved (2). So if, in the pur- 
chaſe of a manor, a copyhold, being a lit- 
tle before eſcheated, was not intended to 
paſs in demeſne, and was left out of the 
particular; yet if the conveyance was ſuf- 


ficient to paſs it at law, the vendor ſhall 


be relieved in equity (3). So where a 
leaſe for years was made in truſtees, pre- 
cedent to the wife's ſettlement, only to 


{f) This poſition is too general, nor do the caſes re- 
ferred to ſupport it: I have, however, already had oc- 
caſion to conſider in what caſes evidence may be given 
of matter not comprehended in a deed or other written 
inſtrument ; ſee b. 1. c. 3. H 11. note (e). 


protect 


(1) Grotius de 
—— et Paeis 
b. . c. 16. $39. 


(2) Dr.Coldcott 
v. Hill, 
1 Ch. Ca. 15, 


(3) SirWm. Be- 
verſham's Caſe, 
2Vent. 345 
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(4) Harvey 
v. Harvey, | 
2 Ch. Ca. 180, 


(5) Towers 
v. Mor. 


A TREATISE OF EQUITY. Book VI. 


protect the wife's eſtate againſt the vio- 
lence of the times, and not to exclude 
the huſband, but the ſequeſtrators; upon 
proof of this, by one ſingle witneſs of 
an undoubted reputation (g), the nature 
of the caſe requiring ſecrecy, Chancery 


will relieve againſt the truſt expreſſed in 
the deed (4). And in caſe of a ſurrender 


made by a ſteward of a copyhold, if 
there be any miſtake there, that is only 
matter of fact, and the courts at law will 
in that caſe admit an averment, that there 
was a miſtake, Sc. either as to the lands 


or ules (5). 


2Vern. 98. Hill v.Wiggeti, 2 Vein. 547. | 


(g) The general rule is that where the defendant in 
expreſs terms negatives the allegations of the bill, and 
the evidence is only one perſon affirming what has been 
lo negatived, that the court will neither make a decree 
nor ſend it to law,” Pember v. Mathers, 1 Bro. Ch. 
Rep. 52. ; Mortimer v. Orchard, 2 Vez. Jun. 243. ; 
unleſs there be circumſtances corroboratory of the teſ- 
timony of the witneſs, ſeeWalton v. Hobbs, 2 Atk. 19. 
and the caſes referred to by Mr. Sanders in his note. 


4 


Ch. II. 84. O; AVERMENTS, &e. 


SECTION IV. 


A® for a teſtament proved ſub figillo 


epiſcopi, it is no eſtoppel : yet the laſt 
will of a man is looked upon as the laſt 
ſerious act of his life, as to the diſpoſition 
of his eſtate, and muſt be admitted ſuffi- 
cient to repeal all former wills, and much 
more to control all parol declarations. It 
is to be conſidered, therefore, as it ſtands 
upon the will alone (g), and would have 
been fo, even before the making of the 
ſtatute of frauds and perjuries; for, by the 
ſtatute of wills, by which men are ena- 


bled to make wills, and deviſe their lands, 


it muſt be a will in writing, and ſhould 


parol proof be admitted, it would intro- 


duce a mighty incertainty, and an infinite 
inconvenience. 


g) That parol evidence is, under ſome circumſtances, 
admiſſible to convert a legatee into a truſtee, ſee b. 2. 


c. 2. ($4. marg. (3). | 
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(1) Eq. Ca. 
Ab. 230. noteſ a) 


A TREATISE OF EQUITY. Book VI. 


SECTION V. 


Bor this rule has received a diſtinction, 


which has greatly prevailed, viz. 
Between evidence offered to a court, and 
evidence offered to a jury ; for, in the laſt 
caſe, no parol evidence is to be admitted, 
leſt the jury might be inveigled by it; 
but, in the firſt, it can do no hurt, being 
to inform the conſcience of the court, 
who cannot be biaſſed (4) or prejudiced 
by it (1). And, therefore, though ſuch an 
averment could not be admitted, where it 
was to make the party a title; yet, where 
it was only to rebut an equity, it might (7). 
As where A. charged his real eſtate with 
payment of his legacies and debts, and de- 
viſed his eſtate ſo charged to the defend- 
ant his nephew, and made the * his 


(5) This diſtinction aſſumes more than general expe- 
rience can warrant, and though it has occaſionally been 
acted upon, the intereſts of juſtice would probably be 
more effectually ſecured, by excluding an impreſſion 
which may be improper, than by truſting to the judge's 
power to control its influence, ſee Sandford v. Reminge 
ton, 2 Vez. Jun. 189. | 


(i) See caſes referred to, b. 2. c. 5. 93. e. 


and note (), p. 131. 
wife 


Ch. II. Gĩ95. O AVERMENTS, Ke. 


wife executrix: Proofs may be admitted, 


that it was A. 's intentio 1. that ſhe ſhould 


have the perſonal eſtate, clear of the 


debts; and if it were taken from her by 
the creditors, ſhe ſhould come in as a cre- 
ditor on the real eſtate (2). So where a 
money legacy, given to an executor, ſhall 
exclude him from the ſurplus, the pre- 
ſumption being, that the teſtator did not 
intend him all and ſome; yet ſuch pre- 
ſumption may be ouſted or taken away 
by a proof of the teſtator's intention, that 
his executor ſhould have the ſurplus, or 
that his next of kin ſhould not have it (3), 
eſpecially if a ſpecific legacy were given 
to the next of kin ; for one may aver the 
truſt of a perſonal eſtate. So the con- 
ſtruction of making a gift a ſatisfaction, 


has, in many caſes, been carried too far: 


It is, therefore, reaſonable, in ſuch caſes, 
to admit of parol proof as to the teſtator's 
intention (4). However, the later reſolu- 
tions have been very cautious of admitting 
parol evidences, becauſe they encourage 
ſuits and litigations, and introduce the 
very miſchiefs that the ſtatute intended to 


prevent (5). 
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(2)Gainſborough 
v. Gainſborough, 
2Vera. 252. 


(3) Bachelor 
y, Searle, 
2 Vern. 736. 


(4) Cuthbert v, 
Peacock, 
2Vern. 594- 


(5) See p. 135. 
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(1)Ld Cheney's 
Caſe, 5 Rep 68. 


(2) Hodgſon v. 
Caldicott, 
2Vern. 593. 
Utrich v. 
Litchfield, 

2 Atk. 373. 
Fonnereau v. 
Poyntz, 1 Bro. 
Ch. Rep 473 · 
See 1 vol. 

p. 420. 108. 
Maſters v. 
Maſters, 


1 P. Wms. 421. 


fa) Pendleton 


x. Grant, 
Vera. 617. 


be taken. 


ATREATISE OF EQUITY. Book vl. 


SECTION VI. 


UT although no proof ought to be 
received to ſupply the words of a 
will, ſince the will that mult paſs the land 
muſt be in writing, and muſt be deter- 
mined only by what is contained in the 
written will (1); yet there can be no hurt 
in admitting collateral proof, to make cer- 
tain the perſon or the thing deſcribed (2). 
As where A. deviſed to B. lands of 60!/. 
per annum, paying 100/. which he by bond 
owed JF. M.; it happened that the 1000. 
bond was not due to J. N., but to S. H.; 
but the perſon who drew the will having 
{wore, that the teſtator intended the debt 
to S. H., the deviſee of the lands ſhall be 


liable. So to aſcertain the thing, notwith- 


ſtanding the ſtatute of frauds (3); for it 


neither adds to nor alters the will, but 
only explains which of the meanings ſhall 
Yet ſome have doubted, whe- 
ther they could read witneſſes on a will 
of lands by the ſtatute, though it were 
only in preſervation of the deviſe, But, 

„„ to 


Ch. II. $7. OF AVERMENTS, Kc. 


to be ſure, if the deviſe would admit of 
any ſenſe, they could not be read (7). 


(i) % Miſtakes (obſerves Lord Hardwicke) are never 
to be ſuppoſed, if any conſtruction that is agreeable to 
reaſon can be found out.” Purſe v. Snaplin, 1 Atk. 


415. 


SECTION VII. 


| AN D itis a ſettled rule in the court of 


Chancery, that although they will 
read parol proof to fortify any natural 
conſtruction that ariſes from the words of 
the will; yet they will never read any 
parol proof to make any alteration in the 


willy or addition to it (4). And if the 


bequeſt cannot be made out but by the 
parol diſpoſition of the witneſſes, there 
being only initial letters for the names of 
the legatees (/), as it is not ſubſtantive in 

writing, 


(&) Unleſs fraud or miſtake be imputed. 


() That where a blank is added to a general legacy, 
no perſon is conſidered as referred to, ſee Hunt v. Hart, 
3 Bro, 
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writing, it 1s not a written but nuncupa- 
tive will, and, therefore, without the cir- 
cumſtances required by the ſtatute, IS 


D 
—_—  voe(). 


1 Eq. Ca. Ab. 403, 404- ; but ſee Abbott v. Maſſie, 


3 Bro. Ch. Rep. 311. and Attorney-General v. Baylis, 
2 Atk. 239. But, quere, Whether parol evidence is not 
admiſhble to aſcertain the perſon intended, if the 
name of the legatee be blindly written, or falſely ſpelt ? 
See Maſters v. Maſters, 1 P. Wms. 425. 


Cn. III. Fr. OF A DISCOVERY. 


CHAP. III. 


Of a Diſcovery. 


SECTION. 


N the law of nature, when deeds and 
undeniable inſtruments cannot be pro- 
duced (a), Ms muſt then give judgment 
according 


(a) There is no branch of equitable juriſdiction of 
more extenſive application than that which enforces 
diſcovery, and where kept within its due limits there is 
none more conducive to the elaims of juſtice. To com- 
pel the defendants to diſcover that which may ena- 
ble the plaintiff to ſubſtantiate a juſt or to repel an un- 
juſt demand, is merely aſſiſting a right or preventing a 
wrong. But as the moſt valuable inſtitutions are not 
exempt from abuſe; ſo it may happen, that this power 
which ought to be the inſtrument of juſtice, may be ren- 
dered the inſtrument of oppreſſion. A plaintiff, by his 
bill, may, without the leaſt foundation, impute to the 
defendant the fouleſt frauds, or ſeek a diſcovery of 


tranſactions in which he has no real concern; and 


when the defendant has put in his anſwer, denying 
the frauds, or diſcloſing tranſactions, (the diſcloſure of 
which may materially prejudice his intereſt) the plain- 
tiff diſmiſſes his bill with coſts, ſatisfied with the miſ- 
chief he may have occaſioned by the publicity of his 

charge, 
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(1) 1 Domat's 
Tit. 6.5 6. 


Civil Law, B.. 
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according to the teſtimony of witneſſes, 


or, with conſent of the other party, give 
kink his oath. I ſay with the conſent of 
the other party, for elſe, in the liberty of 
nature, no man is obliged to put the iſſue 
of his cauſe upon another man's con- 
ſcience. Though in the civil law, the 
judge ex officio, if he ſaw occaſion, might 
put the defendant to his oath, or the par- 
ty intereſted might demand it. And 
this was deciſive between the parties and 
their repreſentatives, but did not hurt a 
third perſon (1). So in Chancery, though 
witneſſes are examined, yet you may af- 
terwards examine the defendant (5). And 


charge, or with the advantage which he may have ob- 
tained by an extorted diſcloſure. The rule which re- 
quires the ſignature of counſel to every bill, affords 


every ſecurity againſt ſuch an abuſe, which forenſic 
experience and integrity can ſupply, but it cannot wholly 


prevent it. The court alone can counteract it; and in 
vindication of its proceſs muſt feel the irongeſt incli- 
nation to interpoſe its authority. 


(5) Directions for ſuch purpoſe are uſual in decrees; 
but it is by no means true that after publication, or 
even after examination of witneſſes, party may, as of 
courſe in equity, enforce from defendant a diſcovery of 
matter material to his caſe, 

a bill 


OF A DISCOVERY. 


Ch. III. Fr. 


a bill lies there for the diſcovery of an 
eſtate by one who had a title to it; as 
by the patentee of the goods of a felon, 
or of one outlawed, for outlawry 1s 1n 
nature of a gift or judgment to the king 
(2). So where A. obtained judgment 
againſt B., and the defendant to defraud 


him of the benefit of it, aſſigned his eſtate 


to truſtees for himſelf. A. may have a 


diſcovery, though it is objetted, that this 


is in the nature of a foreign attachment, 
and that there could not be a diſcovery of a 
man's perſonal eſtate in his life-time (g). 
But if the plaintiff 1 in ſuch caſe has not 
taken out execution (c), it will not be al- 
lowed (4). And it ſeems agreed, it would 
not lie againſt the debtor himſelf, nor to 
have a general diſcovery from a third per- 
lon (5), but only for particular things. So 
where a fire happens in a man's houſe, and 
burns his neighbour's likewiſe, although he 
is liable to damages at law, yet the plain- 
tiff in ſuch caſe ſhall not be aſſiſted in 
equity; for though the law gives an ac- 
tion, yet it does not ariſe out of any con- 


(c) Quære. Whether this rule extends to truſt pro- 
perty ? 


Vor. II, I1 tract 
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(2) The Protec- 
tor v. Ld. Lum- 
ley, Hard. 22. 


(3) Swithier 


v. Lewis, 


1Vern. 399+ 


(3) Angel v. 
Draper, 

1 Vern. 399. 
Shirley v. Watts 
3 Ack. 200. 
Belch v. Waſtall, 
1 P. Wms. 444. 
(5) Utterſon 

V. Mair, 

2Vez, jun. 95s 
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(6) Morſe V. 
Buckworth, 
2 Vern. 443 | 


(7) Heathcote, 
Bart. v. Fleete, 
2 Vern. 442. 
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tract or undertaking of the party (6). But 


the caſe is not parallel, where a lighter is 


overſet by negligence of the lighterman, 
or a {hip takes fire by the negligence of 


the maſter or ſhip's crew, theſe come with- 


in the reaſon of any common carrier, and 
therefore he {hall have a diſcovery to en- 
able him to bring his action (7). Yet a 
plaintiff is not admitted to a diſcovery 
without verifying his title at law (c). So 
that if there be a full anſwer given to the 
thing in demand, till that be tried, the de- 
fendants are not bound to diſcover. As 
in a bill for tythes, if they plead the ſta- 
tute of 13 Eliz. cap. 20. againſt non-re- 
ſidence in bar: Or in caſe of tithes of co- 


nies by cuſtom, if they deny the cuſtom. 


And the rather, becauſe the demand was 
againſt common right, and if it ſhould be 


(e) This rule 4 of ſeveral exceptions; as, if the 
plaintiff's intereſt in the ſubject be purely equitable, or 
though legal, it be obſtructed by the fraud of defendant, 
or the plaintiff be a dowreſs praying an aſſignment of 
dower, Curtis v. Curtis, 3 Bro. Ch. Rep. 620. Mundy 


v. Mundy, 4 Bro. Ch. Rep. 294., or the bill be for an 


account of meſne profits accrued during infancy, or 
for à diſcovery of aſſets on behalf of a creditor, Tho- 
mas v. Williams, Bunb. 28., or to remove ſome impe- 
diment, or to obtain ſome enen without which the 
legal title cannot be made available, 

otherwiſe, 


Ch. III. S1. Or A DISCOVERY. 


otherwiſe, the defendant by a feigned ſug- 
geſtion might be forced to diſcover any 
thing (4). But if in that caſe, the matter 
be found againſt the defendant, he ſhall 
after be examined upon interrogatories. 
But where there is no ſuch great incon- 


venience, as upon a bill againſt an exe- 


cutor to diſcover aſſets, he muſt anſwer, 
though he denies the debt, becauſe it con- 


cerns the act of another (8). 


(d) The caſe referred to, has been often over-ruled, 


it being now held, that to a bill for tithes the detendant 


cannot prote himſelf from the diſcovery of the leve- 
ral matters alledged to be tithable, Gumley v. Fontle- 
noy, Bunb. Go., but he may by his anſwer inſiſt on facts 
in bar of plaintiff s right, and have tlie ſame benefit 


trom ſuch inſiſting, as in other caſes from a plea or de- 


murrer. 


* 
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(8) Randal v. 
Head, 
Hard. 188. 
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SECTION II. 


AS to the difference of the perſons (e), 
for whom and againſt whom a dil- 
covery will be admitted, it is to be ob- 
„ | ſerved, 


(e) The object of courts of equity in enforcing diſ- 
covery, being to poſſeſs the plaintiff, who appears to 
have a legal or equitable right, of that evidence which 
is neceſſary to enable him to make a legal or equitable 
right available, it may be eaſy to aſcertain for what 
perſons a diſcovery will be enforced ; but as it might 


be attended with extreme inconvenience, if, the plain. 


tiff having aſſumed a character which he did not ſuſ- 
tain, the defendant were compelled to afford the diſ- 
covery ſought by the bill, the defendant may, by what 
is termed a negative plea, protect himſelf from making 
the diſcovery ; ſee Mitford's Treatiſe, 188, 222. Hall 
v. Noyes, 3 Bro. Ch. Rep. 489. It may alſo happen, 


that though the plaintiff have a claim to the aſſiſtance 


of the court in aſſerting his legal or equitable right, 
yet that the defendant has an equal claim .to the pro- 
tection of the court in defending his poſſeſſion; in 
which caſe the court will not interpoſe on either fide, 
Mitford's Treatiſe, 215. Such is the caſe of bond fid: 
purchaſers, &c. ſee ſec. 3. It may alſo happen that 
the ſituation of the defendant may render it improper 
for the court to enforce a diſcovery, as where the diſ- 
covery might ſubjett the defendant to pains and penal- 


- ties, or to a forfeiture, or to ſomething in nature of a 


forfeiture, 'or where the diſcovery would be abreach of 
a : profeſſional 


Sands & a FOR Fn 


Ch. III. S2. Op A DISCOVERY. 


ſerved, that perſons who claim lands by a 


will, or any other voluntary diſpoſition, 
having the law on their ſide, are entitled 


as againſt an heir at law () to a diſco- 

very in equity of deeds relating to the 

eſtate, and to have them delivered up (g); 
otherwiſe 


profeſſional confidence repoſed in defendant as counſel 


or attorney; ſee Mitford's Treatiſe, 223, 224, to 


which very valuable work I wiſh to refer the reader 
for a clear and comprehenſive view of the ſubject. 


V) And an heir at law, though not intitled to come 
into equity upon an ejectment bill for poſſeſſion, yet he 


is intitled to come into equity to remove terms out of 


the way which would otherwiſe prevent his recovering 


poſſeſſion at law, and has alſo a right to another relief 


before he has eſtabliſhed his title at law; viz. that the 
deed and writ may be produced and lodged in proper 
hands for his inſpection; for every heir at law has a 
right to a diſcovery by what means, and under what 
deed he is difinherited, Harriſon v. Southcote, 1 Atk. 
540. But ſee Lady Shaftſbury v. Arrowſmith, 4Vez. 
66., in which caſe it was held, that the heir at law is 
not intitled to an inſpection of deeds in the poſſeſſion of 
the deviſees ; but that an heir in tail is intitled to an 
inſpection of the deeds creating the eſtate tail. 


(s) As to the ſecuring of title deeds, it ſeems that 
though primd facie title deeds are properly to be en- 
truſted with tenant for life; yet, ſays Lotd Hardwicke, 
it is the ordinary relief of the remainder-man to have 

| the 
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re 


otherwiſe the heir might defend himſelf 

at law by ſetting up prior incumbrances, 

and by that means prevent the trying the 

(+) Duche of validity of the will (1). So where a will 


Newcaltie v, . 
6 Vun Ab. 55. Concerning a perſonal eſtate is proved in 
* the ſpiritual court, another having a for- 


mer will in his favour may bring his bill 

to diſcover by what means the latter will 

was obtained, and to have an account of 

the perſonal eſtate; and whether the teſ- 

tator was not incapable and impoſed on, 

though objected that it belonged to the 

ſpiritual court only to prove the validity 

of the will, and the former will was not 
proved in the ſpiritual court, as the will 

(2) Andrew in his favour was (2). But if a bill is 
8 Vin. Ab. 548. brought by a remote heir for a diſcovery 
P. &. 476: of a title, and evidence, and to have terms 
removed, and the title at law cleared, this 

is one of the hard caſes at law, where 

equity will not aſſiſt; for as equity will 
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1 not relieve the children, ſhould the re- 
4 the title deeds taken care of againſt the tenant for life, 
A Southby v. Southouſe, 2 Vez. 612.; Ivie v. Ivie, 1 
] | Atk. 430.; but this equity does not extend to a remote 
1 4 : remainder-man, Ivie v. Ivie. As to the general doc- 
1 trine, ſee Ford v. Peering, IVez. Jun. 72. 


N To 0 mote 


Ch. III. $3, OF A DISCOVERY. 


mote heir recover, ſo neither will it aſſiſt 
the remote heir, 2 


"4 ——kññꝝꝗ — — N ' — — — 
— A — PRI I 


SECTION III. 
AND purchaſers ſhall not diſcover to 


impeach or weaken their title (g), for 
by this method all purchaſes might be 
blown up. As whether in a mortgage 


made by A. to B., which had been aſſign- 


2) It is certainly true, that © as a purghaſer for 
valuable conſideration has an equal claim to the pro- 
tection of a court of equity to defend his poſſeſſion, as 
the plaintiff has to the aſſiſtance of the court to aſſert 
his right,” a court of equity will not in general com- 
pel a purchaſer for valuable conſideration, without no- 
tice of plaintiff's title, to make any diſcovery which 
may affect his own title, Jerrard v. Sanders, 2Vez. Jun. 
454.; but that ſuch diſcovery will be enforced in fa- 
vour of a dowreſs, ſee * Lamb, 3 Bro. Ch. 


Rep. 264. 


As to what ſhall be conſidered a valuable confidera- 
tion, ſee 2 Bla. Com. 297., and as to'notice, ſee B. 2, 
c. 6. 1,2, 3, 4.; ſee alſo Mitford's Treatiſe, 218. 


ed 
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(1) Hall v. 
Atkinſon, 

2 Vern. 463. 
ſed qu. 


(2) Hungerford 
v. Goring, 


2 Veru. 38. 
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ed to the defendant, there was not ſome 
truſt declared for the benefit of the plain- 
tiff, though plaintiff charged in his bill 
that ſuch a leaſe in defendant's cuſtody 
mentioned it; for this is but a fide wind 
to make a purchaſer expoſe his title, and 
the court will not do it (+), unleſs the 
plaintiff makes ſome proof towards falſi- 
tying his anſwer to induce them to it (1). 


So an aſlignee of a leaſe ſhall not be 


forced to diſcover whether the leaſe was 
expired (7). So there is no reaſon to com- 
pel one whole land lies contiguous to 
mine, to diſcover the boundaries in his 


_ deeds ; for that would be to help a man 


to evidence to evict another of his poſſeſ- 
ſion (2). And they will never help the 


(It is obſervable that che reporter has ſubjoined 
a query to the caſe referred to, and indeed it ſeems dit- 


ficult to ſupport the deciſion with reference to the caſe 


ſtated. 


(;) But leſſee for years of the conuſor of a ſtatute, has 
been compelled to diſcover what eſtate he had from the 
conuſor, to the end that it might be liable to the ſtatute, 
Titchburn v. Doddington, 8 Vin. Ab. 554. pl. 2.; and 
the mortgagee of an eſtate, partly ſettled and partly un- 
ſettled, mult diſcover the boundaries, if required, by 
any perſon claiming under the ſettlement, nde v. 
Blackburne, 3 Vez. 225. 
iſſue 


Ch. III. $4. OF A DISCOVERY. 


iſſue againſt a purchaſer (3). But where 
it is a bounty, as a voluntary deviſe to 
the wife for life, in ſuch caſe the heir 
having a good title, vis. as heir in tail 
to his great grandfather, or the like, ſhall 
be aided. Nee 1. 


SECTION IV. 
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(3) Stapleton 

v. Sherrard, 
1Vern, 212. 
Sherborne 

v. Clarke, 
1Vern. 273. 
Kelly v. Berry: 
2 Vern. 35. 
Bunce v. Philips 
2 Vern. 30. 


UT with reſpect to the perſonal eſtate 


there 1s a difference between con- 


tracts that are negotiable (%), and ſuch as 


are 


% Where from any vice in a ſecurity negotiable at 
law, the holder of it cannot recover upon it at law, 
it is unneceſſary for a court of equity to interpoſe, and 
therefore in Ryan v. Macmath, 3 Bro. Ch. Rep. 15, the 
court diſmiſſed the bill, which prayed that the plain- 
tiff's name might be ſtruck out of a bill of exchange, 
he not being in partnerſnip with the drawer at the 
time the bill was drawn; it being incumbent on the 
holder of the bill to prove the partnerſhip upon the 
trial at law; but it may ſometimes be neceſſary for the 
drawer or acceptor of the bill to come into equity for 
the purpoſe of obtaining a diſcovery of the confidera- 

g tion 
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(% Gilb. Lex - 
præ. 288, 289. 
(2) See B. 1. c. 5. 
K. p. 335: 


Brown v. Davis, 


Term Rep. 80. 


(a) Gilb. Lex 
præ. 288, 289. 
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are not (1), or where they are not nego- 
tiated in a mercantile way (2), where the 
note paſſes as ready money. As if it were 
aſſigned as a collateral ſecurity for a debt 
already contracted, for there, if the note 
was fraudulently obtained, orby gaming(/), 
he has no remedy againſt the drawer. But 
if he actually negotiates it for value, the 
indorſee ſhall in all events have his mo- 
ney of the drawer, though he has paid 
it before, or it was obtained by fraud ; 
becauſe the indorſee has a legal right to 
the note, and a legal remedy at law, which 
the court of equity ought not to take 
away from him, and it would be to the 
ruin of all commerce, if the original cauſe 
and conſideration of ſuch note ſhould be 
inquired into (3). But the aſſignee of a 


tion for, or manner in which ſuch negotiable ſecurity 
was obtained; and in ſuch caſes, if the objections are 
not ible at law, equity will -reheve againſt the 
payee, and all others who can be affected with notice 
of ſuch objections. 


6 That all ſecurities given for money won or lent 
at play are void, ſee Boyer v. Bampton, 2 Str. 1155. 
Lowev. Waller, Doug. 716., and that ſo are alſo ſecu- 
rities founded on uſurious conſideration, ſee Lowe v. 


Waller, Doug. 708. 
choſe 


Ch. III. $ 5. OF A DISCOVERY. 


choſe in action has no remedy at law, or 
right to ſue in his own name, and has 
only an equitable remedy. And this fails, 
when the bond or covenant 1s obtained 
by fraud (4), or the obligor has a legal diſ- 
charge, as a releaſe upon payment of the 
money. So if the bond were aſſigned for 
value before payment, there an equitable 


intereſt paſſes, and in ſuch caſe if the obli- 


gor pays the money to the obligee, and 
cannot plead ſuch payment at law, a court 
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(4) Turton v. 
Benſon, 

2 Vern, 764. 
Hill v. Caillo- 
vel, 1Vez. 12g. 
Cator v. Burke, 
1 Bro. Ch. 


Rep. 434. 


of equity will not interpoſe to aſſiſt him; 


but if he can, equity will not interpoſe to 
aſſiſt the aſſignee (3). 


SECTION V. 


N the civil law the oath was only to be 
tendered in civil matters, when the 
facts and circumſtances may render the 
uſe of an oath juſt and decent, and not in 
criminal matters (1), any more than in the 
law of England. And it is a ſtanding rule 


in equity, that no one is bound to betray 
himſelf 


(5) Gilb. Lex 


Pi#. 290, 291. 


(1) Domat's 
Ciy. Law, B. KY 
tit. 6. 13. 
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(2) B. 1. c. 6. 
94. 


(3) Mitford's 
Treatife, 157. 
224- 

(4) Bird v. 
Hardwicke, 
2Vern. 209. 


(5) South Sea 
Company v. 
Bumpſtead, 


8 Eq. Ca. Ab. 


777 78. 


( 6) Gaſcoigae v. 


Rep. 187. 
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himſelf (n). For it is the buſineſs of 


courts of equity to relieve againſt (2), 


not to aſſiſt forfeitures ; and by law no 
one is bound to diſcover any matters which 
tend () to ſubject himſelf to penalties or 
forfeitures (3), as a penal clauſe in an act 


of parliament (4), or in a deed, though 
ſaid it was not a penalty, but part of the 


contract. But otherwiſe, if he covenants 
not to plead or demur to any bill which 
ſhould. be brought againſt him in 
equity (5), or the plaintiff waves the 
penalty (o). And ſuch pleas ought to 
have the greateſt ſtrictneſs and exactneſs 
as tend to the ſupport of wrong doing (6). 
And in ſome caſes, even for a treſpaſs, a 
bill 1s proper enough in this court, viz. 

(m) See Grounds and Rudiments of Law and Equity, 
225., where this rule 1s very tully conſidered, 


(1) The rule being that © a man ſhall not be obliged 
to diſcover what may ſubject him to a penalty, and not 


what muſt only,” per Lord Hardwick, 1 Atk, 539. See 
alſo Wallis v. D. of Portland, 3 Vez. 494. 


% See Mr. Mitford's Treatiſe, 1 57, 158, 224., 
where the general rules and their exceptions upon this 
ſubje& are brought together and obſerved upon with 
the uſual accuracy of that work, See allo 8 Vin. Ab. 
Tit. Diſcovery. | 


where 
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where by the ſecret contrivance of it, it 
cannot eaſily be proved (7). As if a man 
in his own ground digs a way under 
ground to my mineral, and the like. So 
in caſe of a bill by the E2ft-India Com- 
pany for a diſcovery, and to prevent an 
interloper's trading to the Eaft-Indtes, 
there 1s a great difhculty as to the proof, 
the matter for the greateſt part having 
been tranſacted in the Eaſt-Indres; and 
therefore the plaintiffs ſetting forth, that 
they were willing to wave the forfeiture, 
ſhall have a diſcovery (8). So where the 
charge is not by way of treſpaſs, but under 
colour of title, as that defendant by colour 
of ſequeſtration by the committee, had 
ſeized ſeveral tithes, Sc. due to plaintiff, 
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(7) Eaſt India 
Company v. 
Sandys, 1 Vern. 
127. 

Taylor v. 
Crompton, 
Bunb. 95 · 

Eaſt India 
Company v. | 
Evans, 1 Vera, 
308. | 


(8) Eaſt India 
Cogpany v. 
Sandys, 1 Vern, 
1295 130. 


the plaintiff may pray a diſcovery of the 


particulars ſo taken, and their value. So 
where a man by colour of a title enters 
into an houſe, Sc., and poſſeſſes himſelf of 
the goods, &c.; for it may be impoſſible 
for the plaintiff to diſcover the particulars 
without ſuch bill. So where a will is 


proved, and the precedent adminiſtration 


revoked, ſuch bill is uſually neceſſary for 
the diſcovery of the goods: and yet in 
ſtrictneſs of law there was a treſpaſs (9). 


(g) Cage v. 


Warner, 
Hard. 182. 
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SECTION VI. 


ND when this court can determine 

the matter, it ſhall not be an hand- 

maid to the other courts (p) nor beget a 

(4) Parker C, ſuit to be ended elſewhere (1). And 
%%. therefore where a trial at law was preſſed 
for, whether there was a new publication 

or not; it was ſaid, the cauſe muſt pro- 


perly end here, and where the court has a 


(p) There are ſome caſes in which, though the 
plaintiff might be relieved at law, a court of equity 
having obtained juriſdiction for the purpoſe of diſco- 
very, will entertain the ſuit for the purpoſe of relief. 
Biſhop of Wincheſter v. Knight, 1 P. Wms. 406. 
Story v. Ld. Windſor, 2 Atk. 630. Worrall v. Mar- 
lar, Exch. July 1786. Lee v. Alſton, 1 Bro. Ch. 
I94. But there certa:nly are other caſes, when, though 
the plaintifi be entitled to a diſcovery, he is not entitled 
to relief, Jeſus College v. Bloom, 3 Atk. 262. Sloane 
v. Heathfield, Bunb. 18. Piers v. Piers, 1 Vez. 521. 
Geach v. Barber, 2 Bro. Ch. Rep. 61. To ſtrike 
| out the diſtinguiſhing principle upon which courts of 
| equity in ſuch caſes have proceeded, would be indeed 
extremely uſciul, but after having given conſiderable 
attention to the ſubject, I find myſelf incapable of re- 
conciling the various deciſions upon it. It is however 
now ſettled, that if the bill ſeek relief, a general de- 
murrer will hold if the plaintiff be only intitled to diſ- 
covery, 2 Bro. 319. 4 Bro. 489. 


juriſdiction 


Cn. III. $7. OF A DISCOVERY. 


juriſdiction as to the end, it muſt have it 
likewiſe as to the means. And if the 
court 1s fully ſatisfied, as to the evidence, 

they will not ſend it to a trial at law at 


all (9). 


7) Quære. Whether this rule applies to the caſe of 


wills of real eſtate obtained by fraud ? See Kenrick 
v. Branſpy, 3 Bro. P. C. 358. B. 1. c. 1. 1.3. P. 12. 
note. See alſo 4. e. 3: p. 65. note, 


SECTION VII. 


OR an iſſue at law is a feigned iſſue in 


an action upon the caſe, directed by 


the chancery for the better informa- 
tion and guiding the conſcience of the 
court (1). And therefore no iſſue ought 
to be directed to try a matter fully proved 
in the cauſe. So where the proof of 
deeds is very plain, it would be dangerous 
to direct an iſſue to try the reality of them. 
Neither is it proper to direct an iſſue, 
whether there be a truſt or not, eſpecially 
where a truſt appears by implication 
from 


(1) Pr. 


223. 
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from the nature of the caſe. And regu- 
larly an iſſue ought not to be diretted to 
try a title not alledged in the plaintiff's 
bill. Yet if upon the hearing a matter 
not in iſſue does appear to the court 
which goes to the very right, the court 
will ſometimes order an iſſue at law to 
(+) Bachy. try it, and decree thereupon (2). And 
2 Ch. Ca. 40. jſſues are frequently directed where mat- 
ters of law are mixed with matters of fact; 
becauſe the judges can explain to the jury 
what the law would be, if they ſhould find 
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GENERAL INDEX. 


Bargain—catching—when ſet aſide, 1. 140 
Bargain and fale—its nature, ii. 12 


when complete, i. 20). ii. 35 
conſideration of, ii. 32 
how conſtrued, ii. 48 


Baron and feme regarded as one perſon i in law, i. 94 


their capacity, how regarded in equity, i. 108 
contracts inter ſe, i. 101, 102 
her acts during coverture with her huſband, how 
far binding on her or on her huſband, i. 91,93. 
113 
acts of feme covert as executrix, i. 93 
what a& of the huſband will bind the property of 
the. wife, and what not, i. 293. 309. 313 
in what actions huſband and wife muſt join, i. 309 
when the wife may ſue or be ſued in equity with- 
out her huſband, 1. 94. 108 
when to be conſidered as feme ſole, i. 10g 
term of the wife or her poſſibilities, when veſted 
in the huſband, i. 313. 317 
ſeparate eſtate of the wife, how charged, protected, 
_ or diſpoſable by her, i. 103. 107. 112 
when and upon what terms the huſband ſhall be 
aided for the portion of his wife, i. q 5. 307 
extent of wife's equity to a — i. 95, 96, 
97, 98 
debts of wife when not chargeable on huſband, i. 99 
gifts between huſband and wife, when good, when 
not, i. 102. 107 
alimony, or ſeparate maintenance, when decreed to 
the wife, i. 100. 104 


% 


what property of the wife ſurvives to her, i. 313 
agreement or covenant by huſband to procure con- 
veyance of wife's real eſtate, when and when not 
ſpecifically decreed, i. 293, 2904 
conveyance by wife before marriage, when a fraud 
on ſubſequent marriage, 1. 107. 108 
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GENERAL IND EX. 


Baron and feme—purchaſe by huſband, when an adyancement for his 


wife, ii. 125 5 
wife when a ereditor on her huſband's eſtate, ii. 294 
Baſtard—how conſidered in law, ii. 123, 124 
Bill —effect of retaining, i. 155, 156 
for diſcovery when and from whom it lies, ii. 480, et {eq. 
of exchange —conſideration of, i. 344 


Blood - when a ſufficient conſideration to raiſe an uſe, ii. 27. 32 


Bond —loſt, i. 16 

obtained from a man when drunk, i. 67 

upon legal conſideration, i. 224 

pro turpi cauſe, i. 227, 228 

to procure a marriage, i. 261, 262 

of reſignation, 1. 231 

for money won at play, i. 233 

voluntary bond binding on party, i. 347 

in reſtraint of trade, i. 265 
Bottomry bond when aided in equity, i. 252, 253 
Brocage—ſee marriage brocage, i. 140. 261, 268 
ſee office brocage, i. 225 

Building—covenant to build or rehuild or repair, i. 335. 358 


Caſualties—involved in nature of contract, i. 132. 372 
when relieved againſt, when not, 1. 376, 377 

Catching bargain—when ſet aſide, i. 140 
Charity—viſitation of, ii. 205 
Charitable uſes—commiſſion of, ii. 207 

what, ii. 207, 208 

commiſſioners of, ii. 207 

defective conveyance of, when aided, 11. 209 

deviſe to, how it operates, ii. 210 

how reftrained, 11. 211 

what may not be deviſed to, 11. 212, & ſeq. 

what deviſe will be good, ii. 215 

deviſe to, and object, not defined, ii. 215 

object not in exiſtence, ii. 216 

deviſe to, executed cypres, 11. 217 5 
Charitable 
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GENERAL INDEX. 


Charitable uſes—truſtees to, their power, ii. 218, 219 
augmentation of fund, how ſurplus wan be. ap- 
plied, ii. 220, 221 
Chattels—what will paſs by ſuch deſcription, 11. 331 
Children—who to take under general deſcription of, ii. 346, 347 
Choſe in action when aſſignable, i. 213 
Compenſation upon partial failure in the performance of agree- 
ments, i. 392 
forfeitures, when relieved againſt 1 in equity, i. 395. 
399 
when decreed in damages, ii. 424 
Compoſition of debts by executor, or truſtee, or ſubſequent i incum- 
brancer, ii. 187. 189 
Concealment—when fraudulent, 1. 162 
Concurrent limitation—what, ii. 94 
Conditional limitation—what, 11. 1 57 
words of, ii. 89 


Condition—breach of condition. when aided, i. 398 


precedent and ſubſequent, i. 259. 399 
Condition—in reſtraint of marriage, i. 255 
againſt law, i. 231 
broken in circumſtances, or becoming impoſſible by FA 
act of God, i. 221. 400 
when not relieved in equity, i. 221. 395: 490 
when and where to be performed, i. 430 
Confirmation—what agreements may be confirmed, and what not, 
1. 140, 141. 268 
Confideration—when and when not requiſite, i. 335 
what a ſufficient conſideration, i. 345 


failing before or after performance of agreement, 


L 1. . 
what a good and what a valuable conſideration, 


i. 271. ii. 27 
See inadequacy of conſideration—zudum pala. 
Conſtruction — ſee deeds, wills, covenants, truſt 
Contingent remainder—how it differs from an executory deviſe, 


11, 85 | 
Contingent 
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GENERAL INDEX. 


Contingent remainder—how from a ſpringing uſe, ii. 87 
when it may be deſtroyed by tenant for 
life, ii. go 
Contract — foreign contract, how conſtrued, 11. 488, 439 
| between parent and child, i. 134 
attorney and client, 1. 134 
with heirs, i. 134 
ſailors, 1. 135 
Contribution—ſee Appointment 
Conveyance—when aided 
if defective, i. 37 | 
if intent of parties be miſtaken, i. 116 
when more is inſerted than intended, i. 445 
if deed be loſt, i. 15 
when not aided 
it voluntary, i. 348 
if againſt an equal equity, 1, 320 
when avoided 
if obtained indirectly, i. 123 
if obtained from an heir without a full conſidera. 


tion, i. 133. 139 
if fraudulent as againſt creditors or purchaſers, 


i. 270. 277 
when not avoided 
though made upon a falſe ſuggeſtion, i. 123 
though unreaſonable by matter ex poſt facto, i. 132 
if founded on miſtake of all perſons parties to it, 
1. 117 
upon what terms avoided, i. 140 
Copyhold—defeRtive ſurrender of, when ſupplied, i. 38 
limitation of copyhold to uſes, how conſtrued, ii. 51 
Copy-right—in books, 1. 33 
Corporation—by what contracts bound, i. 306 
Covenants—what words ſufficient to create a covenant, i. 146 
when ſpecifically decreed, i. 30. 35. 149. 294 
; Covenants 
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Covenants—when not ſpecifically decreed, i. a 225. 000: 3 56. 
359 
ſatisfaction of, ii. 333 
when mutual, when independent, i i. PAY 99! 
ho conſtrued, i. 145. 436 
when a ſpecific lien on lands, 1. 367 
when it will bind, after purchaſed land, i. 216, 217 
breach of covenant, when reſtrained, when not, 1, 151, 
152 | 
to repair, i. 355 | 
to build, i. 355. 358 | 
when collateral, i. 354 
when it runs with the land, i. 355 
who bound by, and who entitled to benefit of running 
with the land, i. 355. 361 
who bound by covenant collateral, i. 354 
Covenant—to ſtand ſeized, ii. 47. 
_ conſideration of covenant, to ſtand ſeized, ii. 26, 27 
bargain and ſale, when ſo conſtrued, ii. 48, 49 
Conrteſy—'Tenant by, of truſt eſtate, ii. 99 
| Cuſtom of London—what, 1. 286 
frauds on cuſtom of London relieved i in equity, 
1. 288 
Damage—irreparable, how prevented in equity, i. 47 
Damages—when equity will interpoſe, though damages be ſtipula- 
ted, 1. 151 | 
when not, 1. 166 
how conſidered in equity, 11. 423, 424 
Decree—to what purpoſe, equal to a judgment at law, 1. 316 
to what purpoſe not equal to a judgment at law, ii. 407 
how inforced, 1. 41 
when notice, ii. 153 
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Debts—in what order to be paid by executor, ii. 4co Di. 
real eſtate when charged with debts, ii. 404, 405 
Deed when loft, relieved in equity, i. 1 55 16 bit 
obtained from one in extremis, i. 71, 72 
obtained by fraud or miſrepreſentation, 1. 121 \ 


Dees 


GENERAL INDEX. 


Deed—when ſeveral are made at the ſame time, or conſtrued as 
one entire conveyance, 1. 436 
depoſit of deeds, 1. 185 
how conſtrued, i. 426. 440. 445. 453 
when controlled by averment of matter dehors, i. 230. 
ii. 467 | 
Depofit—what, ii. 1 
of deeds, i. 185 
Depoſitions—in equity, ii. 461 
Deviſe—fraudulent, i. 282 
how to be executed, i. 191 
how conſtrued, 1. 426 
when fee paſſes without word heirs, 1. 442 
when parol evidence admiſlible to explain, i. 201, 427 
what paſles by deviſe, i. 218 : 
of eſtate contracted for, i. 218 
of a poſlibility, i. 219 
for payment of debts, 
In terrorem, i. 259 
| repugnant clauſes, i. 4 50. 453 
What words in a will, gives an eſtate in fee, i. 444+ ii. 52, 
. 53 
what words in a will, gives an eſtate tail, ii. 67 
of the fee by implication, i. 442. ii. 53, 54 
of an eſtate tail, by implication, ii. 56, 57 
when an eftate will ariſe, be enlarged, controlled, or de- 
ſtroyed by implication, and when not, ii. 56 to 67 
to an infant in ventre ſa mere, ii. go 
to children, generally how conſtrued, H. 345, 346 
executory, ſee executory deviſe 
to charitable uſes, when good, when not, ii. 211, 213 
when executed cy pres, ii. 216 
Diſcovery—when for whom, and againſt whom G enforced in —_— 
11, 479. et ſeq. 
Diſcretion—how conſtrued in equity, i. 23 
when controlled, 11. 172. 197 | 
Vor. II. gy: 4 Diſtribution 
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Diſtribution—ſtatute of, ii. 990 

Diſcontinuance—not relieved againſt in equity, i. 302 
Dividends—not apportionable, 1. 386 

Donatio cauſa mortis, what, 1. 288 


Dower—decreed in equity, i. 22, 157 
arrears of dower decreed to repreſentatives of dowreſs dy- 


ing before her right eſtabliſhed at law, i. 22 . 
diſcovery of lands ſubject to dowers enforced againſt a . r- 
chaſer, i. 22. ii. 147 
Drunkenneſs, 1. 67 
Election —when allowed, as to money direfted to be laid out in 
| land, 1. 122. 425. ii. 191, 192 
of deviſee claiming under, and againſt the will, ii. 325 
Entry—whether neceſſary by truſtees, ii. 145 
Equity—what, i. 6.9 
its juriſdiction, i. 10. 34 | 
will not interpoſe if plaintiff will not do r, i. 24. 
128, 129 | 
if his conduct be wrongful, i ie 22.1 38 
if the demand be unreaſonable, 1. 226. 327 
againſt a ſtatute, i. 20, 21. 24 
againſt a general rule of law, i. 13. 22, 23 
if plaintiff has an equally effective ee at law, 
1. 158, 159 
if the demand be ſale, i, 328 
if the equity be equal, i. 321. 351 
in general againſt ſtipulated damages, 1. 1 52 
will interpoſe to ſupply defects in circumſtances, i. 35, 37 
when there is no remedy at law, i. 158 
when the legal remedy is ee obſtructed, 


1. 159 | 
againſt a penalty, i. 157, 395 
conſiders acis agreed to be done, as actually done, i. 419 
eſtoppels, not favoured in equity, ij. 469 
Eſtate tail—what may be entailed, what not, i. 298 
what may be limited in the nature of an entail, i. 299 


what words will in a will create an eſtate tail, ii. 67 
Eftate 
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GENERAL INDEX. 


Eftate tail—by implication, ii. 56, 57 


Wl 


qualities of, i. 299. ii. 81 
truſt, how alienable, i. 147. 293 
ſee tenant in tail a 


Eſtate pur auter vie, ii. 401 
Eſtoppel—23. 470 


Evidence—of matter dehors the deed when admiſſible, i. 200 


parol admitted to rebut an equity, i. 28 . ii. 42, 131 
parol agreements, part performed, 1. 182, 183 

of marriage agreements not admiſſible, i. 190 
admiſſible to tepel preſumption, i. 330. 333 
to explain latent ambiguities, i. 118. 427 

to ereate a truſt, ii. 120 

general rules of, ii. 447 

in equity what, ii. 448. 450. 461. et 15 


naa tenant in tail, i. 301 
Excommunication—diſqualification of a witneſs, 11. 452 
Executor office of, ii. 374 


powers of, before probate, i ii. 376 
when bound to prove, 11. 382 0 


effect of renunciation by, ii. 377 


payment of debts by executor, in what ordet, i ii. 396 
how to account, 11. 411 


. alienation of term by, ii. 148, 149 


when charged for acts of his companion, ii. 180 
when, and when not entitled to ſurplus, ii. 127 


when entitled to retain his on debt, ii. 402. 409 


infant executor, i. 82. ii. 382 
feme covert executrix, i. 93 


de ſon tort, ii. 416 


Executory deviſe— what, ii. 85 


. 
- 
ww 


how it differs from a contingent remulader, 
11. 85 | 
how it differs from a ſpringing uſe, ii. 87. gn, 
92 
within what time it muſt take effeR, ii. 94, 95 
242 | Executory 
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GENERAL INDEX. 


Executory deviſe—whether capable of being A. ii. 96 
Expectancies contracts for, i. 134 


Feoffment—to oſes, how it operates, 11, 20 
| when to uſe of feoffor, 11. 22 
how it differs from covenant to ſtand ſeized, ii. 134 


Feoffee—to uſes, how affe cted in equity, ii. 8, 9 


alienation by feoffee to uſes, when good, when not, ii. 142 


Fine — when complete, i. 173 
by an idiot or lunatic, i. 52 
by an infant, i. 83. 8 5 


whether neceſſary to ſupport a recovery by baron and feme, 


9 - 
Rates relie ved againſt in equity, 151. 395 
Fraud — ſuppreſſio veri aut ſuggeſtio falſi, i. 123 

ſhall not be preſumed, 1. 348 | 
when relieved in equity, i. 13. 65, 66 
when not, i. 13 


in obtaining a will where and how relievable, i. 68. 70. 198 


infant conuſant of fraud, when bound, i. 76, 77 

conveyances or gifts in fraud of creditors, i. 270. 276 

conveyances in fraud of purchaſers, i. 278 

com eyances in fraud of marriage, i. 269 

counter agreements when fraudulent, i. 265, 266 

fraudulent deviſes, i. 282 | 

party to a fraud not relievable in equity, i. 138 

length of time not a bar to inveſtigation of fraud, i. 331. 
Kelly v. Brewſter, Rolls, T. T. 1795 

ſpecies of fraud enumerated, i. 124 

inadequacy of conſideration when 2 of fraud, i. 127, 


128 
Freehold—in abeyance, ii. 84 


Gaming contracts and ſecurities for money loſt at Play, i. 233 
234 
contract for money lent at play, i. 234 


Gifts — between huſband and wife, i. 102 ü 
3 | Gifte 
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Gifts —fraudulent, i. 276 
in contemplation of marriage, i. 439 
when perfect, i. 206 
Goods - vhat paſſes by deſcription of goods, ii. 8 329 
Guardian — kinds of, ii. 223. 235 
| in chivalry, ii. 236 
prerogative of crown in matters of, 1 11. 22 3, 224. 
juriſdiction of Chancery, as to infants, how derived, 11. 
_ | | 
its extent, ii. 229, 230 
how appointed, ii. 235 
what children ſubjeR to guardianſhip by nature, ii. 237 
by nature, ii. 236 
by ſoccage, ii. 239 
by reaſon of nurture, ii. 243 
power of, ii. 239 
by will, ii. 239. 243, 244 
who may appoint, 11. 245 
to what children, ii. 245 
who may be, ii. 245 
how appointed, 1i. 245, 246 
when determined, ii. 246 
effect of appointment, ii. 247. 248 
| duty of, ii. 249 
Hearſay—when evidence, ii. 448 
Heir protected, and how, in equity, i. 133. 140 
of the body, when a word of * when of limitation, 
ii. 70 to 78 
Houſehold ſtuff— what paſſes by deſcription of, ii. 337 


Idiot—i. 46. 62 
property of an 1diot veſted in the crown, i. 53 
Implication —eſtate by, i. 449. ii. 57 
Inadequacy of confideration—when ground of relief in equity 
when not, i. 126, 127. 129 
Incloſures of . compelled by ſuit in equity, i. 292 
Infant 
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Infant contracts by infants when void or voidable, and when not, 
i. 73, 74, 75, 76, 77. 80 


marriage contracts of infants, when binding, when not, | 
i. 745 75 ; | 
bound by decree, i. 81, 82 


what acts infants may do, or be decreed to do, i. 83 
infant executor, when bound, i. 83 | 
infant truſtee or mortgagee, i. 33 
may execute a power over real eſtates, i. 84, 85 
conuſant of a fraud, i. 76, 77 


levying a fine, i. 85. 87 ] 
bound to perform a condition, ji. 89 | 

eftates of infants, how to be managed, i. 88 , 

matters of record, when to be avoided by infants, i. 86, 87 k 

Injunction - when neceſſary to account, i. 13 1 
do reſtrain waſte or nuifance, or printing books, &c, 

when granted, i. 42 J 

Inſurarce—how conſidered, i. 246 J. 

Intention in conſtruction of deeds, i. 144 ; L 


in conſtruction of marriage articles, 1. 200, 202, 40 5 
in conſtruction of will, i. 448 
in creation of uſes, 11. 44 
in limitation of uſes, ii. 49 
how to be collected, i. 426 | 
how far to be enforced, i. 434. 440. 448 
Intereſt —reaſon of allowing, ii. 419 
when not allowed, ii. 424 
on what debts allowed, ii. 424 
from what time allowed, 11. 125 
legacies, ii. 432 
rate of, ii. 437 Tbs. 
when allowed, though it exceed the penalty, ii. 426 
when allowed on mortgages, when not, ii. 432 
executor or truſtee, when —— with, and . rate, 
11. 184, 18 5 


on foreign contracts, ii. "iS 439. 442 
- . | _ Jointenant 
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GENERAL INDEX. 


Jointenant—ſurvivor when bound by agreement to. make partition, 
1. 371 
Iſſue — when word of purchaſe, when of limitation without leading 
iſſue, when reſtrained to time of death, 11. 319 
Juriſdiction—of courts of equity, i. 10. 23 | 
aſſiſtant to concurrent with—and excluſive of courts 
of law, i. 10 
when it operates merely in perſonam, 1. 31, 33 
how enforced in rem, i. 34 
of chancery in matters of lunacy, i. 53 
Juſtice—what, 1. 1. 4 . 


Kin—ſee next of kin 
King—what matters belong to the king, as pater patriæ, ii. 205 


Land—when conſidered as money, i. 419, 420 
when, after purchaſed, will paſs, i. 218 ' 

Law—what, 1. 1 | 
Leaſe and releaſe—its nature, 11. 12 
Legacy—may be ſued for in chancery, 1 11. 314 

if at law, ii. 405 

ſuit for a legacy in eccleſiaſtical court, when reſtrained, 

ii. 314 
when implied, 333 
when a ſatisfaction of a debt, ii. 323, 324, 325. 327 
vhen a performance of a covenant, ii. 324, 325 

of goods, ii. 329 . 

of chattels, ii. 330 

of moveables, ii. 330, 331. 333. 335 

of houſehold ſtuff, ii. 337, 338, 339 

how affected by error, ii. 340, 341 


when generality of words of legacy reſtricted, ii. 34% 


345» 346 
ademption of expreſs, what, ii. 348 


implied, when, ii. 348, 349, 350 
when adeemed by marriage alone, or by birth of a child 
only, ii. 350 to 361 
| d Legacy 
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GENERAL INDEX. 
Legacy—how revoked, ii. 360, 361 | 
of debts when adeemed by payment to teſtator, i ii. 362 
lapſe of, what occaſions, ii. 363. 368 | 
what a veſted legacy, 11, 366 
ſpecific, what, ii. 369 
when to abate, 11. 370. 372 
| When tobe refunded, ii. 371, 372 
intereſt upon, ii. 432 
; Legatee—when to refund, ii. 371, 372 
Length of time—when a legal bar, i. 328 
| when it furniſhes a mere preſumption, i. 329. 331 
equity of redemption when barred by a length of 
time, i. 332 
mortgage, when preſumed to be ſatisfied, i. 332. 
ii. 263, 264 
no bar to inveſtigation of "TT or infanity of de- 
\ viſor, 1. 333 
preſumption of legacy being paid, i i. 331 
when bar to ſuits, to inforce —_— i. 391, 
392 ; 
how to be taken advantage of in pleading, i i. 278 
Leſſee—to what covenants liable after aſſignment, i. 362 
whether liable to rent after deſtruction of premiſes by fire, 
1.374 
under leſſee, to what and how liable, 1. 356 
acceptance of aflignee of the leſſee, i. 362 
| Limitation of uſe—how conſtrued, ii. 44. 49 
concurrent, ii. 94, 95 
Lis pendens—when notice, 11. 152 
Livery of ſeizin—when ſupplied in equity, i. 37 
Lunatic—who is, 1. 46. 62 | 
| who may traverſe inquiſition, i. 64 
{ how protected, i. 56 
acts of, when void, and when voidable in law, i. 48, 49, 
50 
committees how appointed, i. 56 
| power of committee as to lunatic's eſtate, i, 59, 60 1 
: 8 N Lunatic 
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Lunatic—when to be produced, i. 60 
truſtee or mortgagee, how to convey, 1. 61 
juriſdiction of chancery in lunacy, how conferred, i, 54. 
11, 228 
how exerciſed over lunaties abroad, i. 60 
ſuperſeding a commiſſion, 1. 65 
when lunatic muſt be party to a ſuit, when not, i, 48. 56 
marriage of lunatics, i. 61 
maintenance of lunatics, i. 38 


Marriage —agreements by parol in conſideration of marriage, 1. 190 
ſettlements on marriage varying from articles, when 
rectiſied, i. 200, 201, 202 
articles how expounded, i. 293 
agreements in reſtraint of marriage, i. 255, 256 
reaſon for reſtraining marriage between certain relatives, 
ii. 392, 393 
whether a revocation of a will of perſonalty, 11. 350 
Marriage brocage - bond for procuring marriage when void, i. 259, 
260. 263 
Merger — what and how regarded in equity, ii. 162. 164 
Meſne profits—account of meſne profits, when and whennot decreed, 
| ii. 13, 142 
from what time account of meſne profits to be taken 5 
1, 158 
intereſt on meſne profits, i. 158. ii. 424. 
Miſrepreſentation—efſea of miſrepreſentation in equity, i. 123. 
162 
Miſtake - when and when not relieved in equity, i. 115, 116. 119 
when induced by fraud, i. 121 
Money to be laid out in land- when conſidered as land, i. 419, 
| 420 
when veſted abſolutely „ i. 420. 
42 5. ii. 195 
will paſs by deſcription of goods, 
| 11. 331, 332 
Money had and received action for, i. 218. 365 
Vo. II. R r | Mortgage 
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—_—— origin, ii. 252 


how conſidered in equity, ii. 255. 279 

_ redemption of, ii. 255, 256 

who may redeem, ii. 267, 268 

upon what terms, ii. 272, 273, 276 

equity of redemption when barred by length of time, 
1. 332 
when preſumed to be ſatisfied by length of time, i. 

33 

aſſignable or diviſable, * 27 3 

how it differs from a pawn, 11. 274, 275 

parol evidence of, i. 277 

payment of money to heir, when good, 11. 282, 28g 

when to be diſcharged out of perſonal eſtate, 11. 279; 
280. 28 n 286 

when not, 11. 285, 286, 287 | 

of wife's eſtate, how to be diſcharged, ii. 289, 290 

buying in prior incumbrances, ii. 300 to 307 


Mortgagee—firi mortgagee, when and when not poſtponed in fa- 


vour of the ſecond, who holds the title deeds, i. 162, 
r ; 

ſubſequent mortgagees how conſidered in equity, ii. 302 

when out of poſſeſſion, when preſumed to be ſatisfied, 
ds. $306 _ 

of a term how affected by covenants before poſſeſſion, | 
i. 351 

eſtate of, 11, 257 | 

his remedies, i. 292. ii. 268 


| Mortgagor—eftate of, i. 527 


infant how protected, ii. 269 


Moveables— what will paſs by deſcription of, ii. 333, 334, 3335 


Next of kin— who, ii. 388. 391 

reſulting truſt for, ii. 126 

when entitled to adminiſtration, ii. 38 2. 389 
Notice 
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Notice —of uſe or truſt, ii. 143 
what conſtructive, what net, 11. 150, 152 
to aſſent or counſel, ii. 153 
of prior incumbrance, 11. 301 

Nudum patum—what, i. 335 

Nuiſance—when reſtrained in equity, i. 31 


Obligation—when relieved againſt, i. 123. 221. 227. 233. 237. 
263, 264. 266 ; 
Occupancy, ii. 401 
Office brocage contracts entered into for procuring places or pub- 
lic offices, i. 225 
Ordinary - power of e in granting adminiſtration, 11. 383 


Part-performance—what amounts to, i. 184, 185 
Particeps criminis—whether inticled to recover back money on il 
legal contracts, 1. 229. ii. 6 
Partition decreed in equity, i. 18 
| coſts on partition, i. 21 
Patents, i. 33 
Penalty—in what caſes equity will relieve gain penalties, i. 151. 
395 
Perpetuity - what, i. 89, 90 
how reſtra: ned, 1. 89. gt 
Portions—when to be raiſed on eſtates in reverſion, i it. 199 
double portions 
when in life time of father, 11. 199 
when ſink for benefit of heir or deviſee, and when not, 
11. 202, 203, 204 
Poſſeſſio fratris—of an uſe, ii. 98 
Poſlibility—diftinQion between near and remote how regarded i in 
equity, i, 212 
when aſſignable in equity, 1. 212 
when not, i. 214 
poſſibility deſcendible, 1. 220 
deviſable, i. 219, 220 
Nr 5 
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Power—defeRive execution of, 1. 40. 322, 323, 324 
intention to execute, a power aided, i. 322- 324 
execution of power prevented by fraud, 1. 323 
appointment in purſuance of power when * to pay. 
ment of debts, i. 276. 326 
how conſtrued, 1. 321 
Power of revocation—their nature, ij. 155. et ſeq, 
how conftrued, ii. 159 
what good execution, ii. 161 
Preſumption—what affrcted by preſumption ariſing ſr-m length of 
time, i. 328. 332 
evidence admiſſible to repel preſumption, 1. 331 
Priority of time—how regarded in equity, i: 319 
Purchaſer—favoured in equit\, i. 321 
not favoured againſt a dowreſs, i. 22 
what a valuable conſideration, 1. 271 5 
what a fraudulent conveyance againſt a purchaſer, i. 
277. 279, 280 | 
by agent, how aff. Qed by notice, ii. 153 
for conſideration without notice, ji. 146 | | 
when bound to ſee to application of purchaſe money, 
it, 149, 150 
when and when not bound to es, 11.487 


Quia timet— bill, i. 41. 43 


Real eſtate - when charged with debts, 1 ii. 404, 405 
Receiver, 1. 12 
Recital hen and when not allowed to control the deed, i. 440 
Recommendation - words of, ii. 38 | 
Recovery—by ceſtuy que truſt, i. 147. 303 

by baroa and feme of wite's eſtate, 1. 309 

by infant, when to be avoided, i. 85, 86 
operates as a confirmation of preceding incumbrances, 
i. 444 

not to be reſtrained, 11, 80, 81 | 

Redemption 


Re 


GENERAL IND E X. 


Redemption — equity of, ſee mortgage. 
Releaſe—avoided for fraud, 1. 123 
extending beyond the intent, i. 440. ii. 104 

Remainder—of a term, i. 213 

croſs remainders, when implied, i. 449. it. 64 

contingent, how it differs from a ſpringing uſe, ii. 

87, 88 | | 

how from an executory deviſe, ii. gq | 

when it becomes an executory deviſe, ii. 97 
Regiſter acts how conſtrued in equity, i. 25. 37 
Rents—when to be recovercd in equity, i. 353 

aſſignee whether liab. e to ren. after aſſignment, i. 359 


mortgagee of a term, whether liable to rent before poſſeſ- 


fion, i. 357 

under-tenant how liable to rent, i. 956 

leſſee, when diſcharged from payment of rent, i. 362 

whether rent be extinguiſhed by deſtruction of premiſes, 
i. 374 | 

when due, i. 383 | 

when apportioned, and when not, i. 383. 386 

Rents and profits—account of, aad when and when not decreed, i, 


13.157 


charge on rents and profits, when ſufficient to - 


empower a ſale of the land, i. 445, 447 
Rent charge—when apportioned, though extinguiſhed, 1. 387 
Reſulting—truſt, 11, 123 
Pevocation—implied, ii. 353 
Reſpondentia—what, 1. 2 52 


Sale—when authorized by charge on rents and profits, 1. 447 
Satisfaction of debts by legacy, ii. 333 
Settlements—on marriage, when varied, i. 145. 403. 405 
Shelly's caſe—rule in, ii. 70, 71 
Simony bonds for reſignation, when relieved againſt in eqbity, 
1. 231, 232 | 
Specific 
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GENERAL INDEX. 


* performance upon what principles, and when decreed in 
equity, 1. 29, 30. 149 
when not decreed in equity, i. 167. 171 
in diſcretion of the court, i. 189 
Springing uſe—what, and how barred, 11. 92 
Statutes—how conſtrued in equity, i. 24. 434 
Statute of frauds—how conſtrued, 1. 25 
reſpecting parol agreements, i. 176. 190 
reſpecting wills of real eſtate, i. 191 
Statute—of fraudulent conveyances, i. 270. 277 
of uſes, 11. 10 
of diſtributions, 11. 392 
of mortmain, ii. 214 
of fraud, i. 164. ii. 36 
Surrender of a copyhold, when ſupplied in equity, i. 37 
Survivorſhip—when and when not allowed in equity, ii. 102, 103 


Tacking, 306. 314 
Tenant in tail—how he may alien, i. 147. zor. 303 
1 how he may bind his iſſue, i. 301 
Tenant—by courteſy of a truſt, 11. 99 
by dower not allowed of a truſt, ii. 99 
Term—property of wife when veſted in the huſband, i. 107, 313 
remainder of, 1. 213 
truſt of, how conſtrued, 11. 101 
to attend inheritance, ii. 104, 105. 111 
in groſs, ii. 106, 107 x 
how it may be limited, 11. 107, 108 
to raiſe portions when ſatisfied, ii. 111 
when aſſets, ii. 113 
'F does material in a contract, i. 430 
Tort, i. 4 
Truſt creature of equity, 1. 147 
eſtate tail, when, and how alienable, i. 147, 148. 303 
executed or executory, how conſtrued, 1, 406, 407 


Truſt 


GENERAL INDEX. 


n Truſt— not affected by length of time, i. 331 
what an eſtate in truſt, ii. 16 
when it reſults, ii. 116 


when not, if purchaſed by father or grandfather, ii. 121; 


122, 123 
by huſband, ii. 125 
_ reſulting for next of kin, ii, 126 
reſulting for heir, ii. 192 
how revived, 11. 154 
when not decreed in equity, ii. 187 
Truſt breach of —whether actionable, ii. 169 


Truſtee power of—how and when controlled by ceſtuy que truſt, 


ii. 109, 110 


Truſtee —inveſting truſt money in land, when a truſt reſults, ii. 


118, 119 
04 who may be, 11. 138 | 
office and duty of, ii. 166 


how he might prejudice his ceſtuy que truſt, ii. 166 
may, and when, deſtroy contingent remainders, ii. 173 
what he may do without ſuit, ii. 171 

to what allowance entitled, ii. 175, 176 


how charged for negligence, ji. 177, 178 


how affected by acts of his co-truſtee, ii. 180 
when chargeable with intereſt, ii. 184 
compounding debts, ii. 187 

diſcretion of, 11, 197 

of charities, ii. 217, 218 


Turpis cauſa - contracts pro turpi cauſa, 1, 227 


Voluntary conveyance, i. 270. 277 


Vo unteers—when and when not aided in equity, 348, 349 
Unconſcionable bargain—when and how relieved, i. 133. 140. 243 


Union of eſtates, ii. 72 
Uſe—what, i. 363. ii. 7 


4 origin of uſes, ii. 2 


GENERAL IND E x. 


Uſe— modes of creating an uſe, ii. 15 
creation of uſes, how conſtrued, ii. 44 
limitation of uſes, how conſtrued, ii. 52 
limitation of copy hold to uſes, how conſtrained, ii. 51 
ſpringing uſes, what, ii. 87 

ſpringing uſe, how it differs from executory deviſes, ii. 45. 
88 

how it differs from a contingent remainder, 11. 87, 88 
within what time to ariſe, ii. 90, 91, 92, 93 
reſulting, when, 11, 132 
when not, 11. 136 | 
requiſites to raiſe an uſe, ii. 138 
who may be ſeized to an uſe, ii. 138 
who is capable of an uſe, ii. 142 
what wo > ſufficient to raiſe an uſe, ii. 142 
how revoked, ii. 155 | 
charitable, ii. 205 
fuperftitious, ii. 215 

Uſury—what, 1. 237 

how and upon what terms ; relieved againſt i in equity, i. 24. 


139. 140 


Wager — when and when not legal, i. 2 35 
Warranty—when implied, and when not, 1. 119, 120. 372. 381 
wuo bound by warranty, 1. 365 
Waſte hen relieved in equity, i. 32 
account of waſte when decreed, 1. 13 
Wea * of underſtanding—deeds obtained from perſons of weal: 
underſtanding, i. 65. 68 
Will—of perſonal eſtate when complete, 1. 169 
repug ant lauſes, i. 450, 451 | 
ot real ettat'',, how to be executed, 1. 191 
obtained by fraud, where relievable, i. 12, 68 
how conſtrued, i. 448 
origin of, ii. 309 


- Will 


24. 


alk 
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 Will—of perſonal eſtate, where anciently cognizable, 11, 310, 311 


where now cognizable, 11. 313. 316 
when conſtrued by the civil and canon law, ii. 318 
how expounded, ii, 322 
when it ſpeaks, ii. 342, 343 
probate of, ii. 374 
Witneſs, ii. 452 
Words —ſee intention. 


THD END, 


ER RAT A. 
Vol. F. Page 6 3, line he of Note, fer courts of equity read court of chancery. 
109, or man and woman read married woman. 
112, 3 read Cocket v. Wray, 4 Bro. 483. 
115, laſt line, for condition read conſtrution, 
143. 14 for confined to read confirmed by. 
2 fer entrenching read trenching. 
219, laſt line, for marriage read making the will. 
243, 9 for aſſurance read appearance. 
2745 13 for affignees read creditors, 
275, 4 for to exceſs read to the exceſs, 
Vol. II. Page 6, line 27 for lender read borrower. 
Fa 10 for of the vead or. 
26, 7 fer This muſt be underſtood of ſuch uſes as 


do not, read This muſt et be under- 
ſtood of ſuch uſes as do.”” 
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BarxTon's Hiſtorical Treatiſe of a Suit in Equity; in which is 
attempted a ſcientific Deduction of the Proceedings uſed on the 
Equity Sides of the Courts of Chancery and Exchequer, from the 
Commencement of the Suit to the Necree and Appeal; with occa- 
ſional Remarks on their Import and Efficacy. Octavo, Price 6s. 
bound. 8 


N n Hiſtorical Treatiſe of an Action, or Suit at Law, and of 
the Proceedings uſed in the K. B. and C. P. The third Edition, 
8 vo. 66. bound, | 


AnsTROUTHER's Reports of Caſes argued and determined in the 
Court of Fxchequer, from Eaſter Term 32 Geo. 3. to Trinity 
Term 37 Geo. 3. I three Volumes Royal Odtavs, Prite” il. Ss. Od. 
in Boards, ar 11. 13s. bound. CRETE, FIN) 

Part 1 and 2, % Vol. g, may be had ſeparate, io complete Sets, 


Price 5s. each, 


TuRNER's Coſts and Prefent Practice of the Court of Chancery, 
with Directions and Remarks for the Guidance of the Solicitor, in 
conducting of a Cauſe from the Commencement to its Cloſe; and 
alſo in the conducting other Proceedings in Matters under the juriſ- 
diction of the Court, or of the Lord Chancellor, in a Manner en- 
tirely new. Comprehending the Proceedings before the Maſter, in 
all the Inquiries uſually directed to him; particularly in the Ap- 
pointment of a Receiver, Sales of Eſtates, Appointment of Guar- 
dians for Infants, their Maintenance. The Second Edition, to which 
| is added, the Cofts and Practice under a Commiſſion of Lunacy, Þ: 
1 &c, &, With an Appendix of Precedents. Quart, Price 104. Od. 


Boards. | | 
(3 The Plan of this Wark is entirely new. The Author has at- 


to deſcribe its Progreſs, and the Manner of tranſatting the Practical Part 

of the Buſin-ſs. The Precedents of the Bills of Coſts may be relied on, 

| being taken jrom afual Bnjmeſs, and have nudergone Taxation before 

j | the Meftor. 71 22 contains many Parts of the Chancery Practice newer 
| | before publiſhed, and forms a complete Guide in that Court. 


| 

' 

| tempied lo give a regular and connected Account of a Suit in Chancery, 
| 
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1 WiLsox's Reports of Caſes in the King's Bench and Common 
| | Pleas, from Hilary Term 16 Geo. 2, to Eaſter Term 14 Geo. 3. 
A new Eadilion, in three Volumes, Royal Odlavo. 
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LAW BOOKS. 


W1rmorTt's Succint View of the Law of Mortgages, with an 
Appendix of Precedents. Ofaw, 56. in Boards, 6s. bound, 


Bevir, on Homicide and Larceny at Common Law. Octauo, 51. 
in Boards, 6s. bound. | ; 


SAUNDERs's Reports, @ new Edition, by Mr. Serj. WILLIAMS, 
Volume One, Royal Octauo, 18s. Boards. | 


BIRD's New Pocket Conveyancer; or, Attorney's Complete 
Pocket Book. Containing a choice Selection, and great Variety, 
of the moſt valuable and approved Precedents in Conveyancing, 
relating to Agreements, Bonds, Leaſes, Mortgages, Powers of At- 
torney, Releaſes, Settlements, Wills, &c, &c. In which the mo- 
dern Forms introduced by Conveyancers of the higheſt Eminence 
now in Practice are particularly attended to, and the Efficacy of 
them explained. To which are alſo added, Preliminary Obſerva- 
tions relative to the Nature and {Uſe of each particular Species of 


Deed, an Introductory Diſcourſe on the Subject of Deeds in gene- 


ral, and concluſive Remarks on the Enurement and Conſtruction of 
Deeds. In tauo neat Pocket Volumes, gs. in Boards, 10s. 6d. bound. 


Bixp's Aſſiſtant to the Practice of Conveyancing ; containing 
Indexes or References to the ſeveral Deeds, Agreements, and other 
Aſſurances, compriſed in the ſeveral Precedent Books of Authority 
now in Print. From the Time of Sir Orlando Bridgman to the 
preſent Period. With ſhort Remarks on the diſtinguiſhing Qua- 
lities of each Precedent, 1n a Pocket Volume, Price 3s. 6d. bound. 


CLeRkE's Praxis Supreme Curiz Admiralitatis. 45, 6d. bound. 


Hunt's Collection of Caſes on the Annuity AR, with an Epi. 
tome of the Practice relating to the Enrolment of Memorials. The 
ſecond Edition, conſiderably enlarged and improved, with many MS. 
Caſes, to 35 Geo. 3. incluſive. Ia one Volume, Oftavo, Price 78. 
Bound. | 


HALE's Pleas of the Crown. 4 new Edition, corrected, in tw 
Vilumes, Royal Odtawo. | 
SHoOwERS's Reports of Caſes in the K. B. with ſeveral learned 
4 new Ediliau, with Notes and References, by T. 
Leacn, Eſq. Barriſter at Law. Iz two Volumes, Reyal Odtavs, 
11. 4s. in Boards. | 


Bacon on Leaſes and Terms of Years; with additional Notes 
by the Editor of the new Edition of Bacon's Abridgment, With a 
Selection of Precedents, Riyal Ofavs, 101. bd. bound. | 


LAW BOOKS. 


_ Hvurtoct's Law of Coſts in Civil Actions and Criminal Pro- 
eeedings. Wherein, amongſt other Things, is particularly conſi- 
dered the Law relative to the Right of Plaintiff and Defendant to 
Coſts in Civil Actions; the Coſts to be recovered—On Amendments 
— Repleaders—Bringing Money into Court—Error—Replevin—- 
On new Trials being granted, and for not proceeding to Trial— 
And in Actions by and againſt Executors. Ihe Law is alſo ſtated 
as to the Taxing of Coſts—The Liability of Attornies in certain 
Caſes to pay them—And alſo the Lien that they poſſeſs on Deeds, 
&c, for their Fees, The extenſive Collection of Caſes contained 
in this Work, and the copious Manner in which the moſt important 
of them are reported, will, it is preſumed, be uſeful to the Profeſ- 
lion in general, To the Aliorney, by enabling him thereby to direct 
his Practice To the Barriſter, by exhibiting in one Point of View, 
what otherwiſe could only be obtained by conſulting a Number of 
different and often widely-ſcattered Authorities. I one large Vo- 
lume, Oftawo, Price Gs. in Boards, 10s. 6d. bund. 


Nzewnam's Complete Conveyancer; or, The Theory and 
Practice of Conveyancing in all its Branches. The Practical Part 
conſiſting of Precedents of every Kind that the Practiſers of the 
Law of every Denomination can poſſibly have occaſion to conſult 
in the Courſe of Buſineſs, | 


The Theoretical Part, conſiſting of the Law of Conveyancing , 
fully explaining the various Methods of acquiring, conveying, li- 

miting, ſettling, aſſigning, and bots both real and perſonal 

Eſtates, and the Nature, Effect, and operative Qualities of the ſe- 
veral Kinds of Fines, Recoveries, Deeds, and Common Aſſur- 
ances, and their Conſtituent Parts. The whole methodically ar- 
ranged and ſcientifically treated, ſupported by the beſt Authorities, 
ancient and modern. In three large Folio Volumes, gl. 10s. in Boards, 
41. 45. bound. 


Gentlemen are requeſted ts complete their Sets as early as ple, 
there being cuſy a fab of the Numbers remaining. The SECOND and 
THIRD Volumes may be had ſeparate, 11, gs. each in boarde. 


No x's Grounds and Maxims, and alſo an Analyſis of the Eng- 
liſh Laws. To which is annexed a Treatiſe of Eſtates, by Sir J. 
DopprIDcEt, Knt. and Obſervations on a Deed of Feoffment, by 
T. H. Gent. A neau Edition, being the fexth, with Notes and Additions, 
by C. BaR TON, Eſq. In a Pocket Volume, Price 35. 6d. bound. 


Laws reſpecting TI THESs, by the Author of the. Laws of Land- 
lord and Tenant, In one Volume, Octave, Price 25. 6d. ſeaued. 


W.Crarke and Sor have an extenſive Collection of Books in 
Law, Hisrory, MISCELLANIES, &c. &c. both new and 
ſecond-hand, a Catalogne of which may be had, 


R. Noble, Printer, 
Great Shiue-lane, 


